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DIGEST OF ALL DECISIONS FOR THIRTY YEARS. 


In 1912 the Banking Law Journal issued a book digesting all de- 
cisions that it had published from 1900 to 1912. This book had a 
ready sale and a wide distribution, and was universally commended 
as a most valuable and useful volume, but it did not contain digests 
of all the decisions from 1889, the year of the founding of the Banking 
Law Journal, down to date, and its usefulness was therefore limited. 
In the face of this fact, orders are still coming in for the Digest, and 
a number of bankers have urged the publisher to bring out a later 
issue. Such a volume is already in preparation, and it is planned to 
make it the most valuable book ever produced in the interest of the 
banking institutions of the country. It will contain digests of all 
decisions published in the Banking Law Journal from 1889 to 1919— 
thirty years. The subjects will be carefully classified and properly 
indexed for easy and ready reference. It will contain over 450 pages. 


SEPSEESCEEE 


SUBSTANTIAL DEVELOPMENT. 


An article in another part of this issue of the Banking Law Journal, 
under the caption, “Trust Company and National Bank Executors,” 
by John E. Brady, quite comprehensively and correctly shows the 
advance that has been made by trust companies in the work of se- 
curing appointments as executors of estates. The investigation made 
by Mr. Brady covers all of three years and the greater part of the 
fourth year, and while his work was confined to New York county, 
it yet reflects the general tendency throughout the country toward 
placing the affairs of estates in the hands of trust companies and 
national banks for final adjudication and settlement. 

In considering the comparatively small percentage thus far chosen 
as executors out of the number of wills probated, it must be under- 
stood that the work of educating the public on the question of the 
advantages of having a fiduciary corporation as executor has been 
pursued only a short time, and that many wills must have nominated 
trust companies as executors which have not yet gone to probate. 
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So that it will be seen that at the end of another decade trust com- 
panies and national banks will have a large percentage of the busi- 
ness of handling estates. Mr. Brady’s article is the first information 
of the kind that has been made public, and while it is simply a care- 
ful presentation of facts, secured at the expense of many days of 
research, it teaches with considerable force the lesson that the day 
of corporate management of estates is at hand. 


Berederteoferfeodeoderferde 


FIDELITY BOND. 


In issuing fidelity bonds it is customary for surety companies to 
make certain searching inquiries with reference to the character and 
habits of the person whose honesty is to be insured and to require 
the employer to place his answers in writing over his signature. 
In the caSe of Fidelity & Deposit Co. v. Kane, which involved a bond 
insuring the honesty of the cashier of a bank, the president of the 
bank signed the application for the bond without troubling himself 
to find out what was in the application. The application contained 
certain representations which were not true, and the Court of Appeals 
of Kentucky held that this was a sufficient ground on which to 
excuse liability on the part of the bonding company. The decision 
is published among the legal decisions in this issue. 

In the original application, signed by the bank’s president, one 
of the questions was as to how often and by whom the cash and 
securities would be examined and compared with the books and 
accounts of the bank. The answer to this was: “Once each week, 
by the bank directors.” The bond provided that the representations 
made by the bank were warranted to be true and that the bond 
was executed on that condition. 

At the end of each year it was necessary for the bank to renew 
the bond and at such times the president of the bank signed a state- 
ment to the effect that the cashier had faithfully and. honestly ac- 
counted for all the money and property in his control. 

In an action brought on the bond to recover the amount of over- 
drafts permitted by the cashier to customers of the bank, which re- 
sulted in a loss to the bank, it appeared that a discount committee, 
made up of certain of the directors, customarily assembled at the 
bank each Saturday afternoon. On some of these occasions the 
cashier informed the directors of overdrafts that he had allowed. 
Each time the directors told him that they should be collected and 
that no further overdrafts should be allowed. But the cashier con- 
tinued the practice of letting some of the depositors overdraw their 
accounts and the bank never made any report of the matter to the 
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surety company. Finally the bank examiner came around and dis- 
covered overdrafts to the extent of $8,000, which he reported to 
the president and directors personally. These the president caused 
to be collected. 

After this discovery by the bank examiner the cashier introduced 
a new book called the “small ledger,” and when the account of a 
depositor showed an excessive overdraft he transferred the account 
to this book and opened a new account on the regular books of the 
bank. A bookkeeper made the existence of the small ledger known 
to the president and he called upon the cashier to explain. The 
cashier explained that, when a leaf in the large ledger had been 
filled, it was taken out and placed in the small ledger and “that 
everything was all right.” Apparently this explanation satisfied ‘the 
president and no examination of the contents of the small ledger 
was made. 

With regard to the examination of the cashier’s accounts the court 
said: “No count of the cash on hand was ever made by any officer 
or director, either during or before the term of the bond sued on. 
No examination of the checks given by depositors upon the bank was 
ever made, nor comparison of'them with the accounts, nor any com- 
parison of the money or securities with the accounts or checks was 
ever made. A statement of the condition of the bank was, on the 
occasion of the meetings of the discount committee, and on meetings 
of the directors, presented by the cashier, which consisted of a state- 
ment of the gross amount of the assets and liabilities of the bank, 
which was looked at by the directors. This was merely taking the 
word of the cashier. and did not amount to an examination, nor an 
attempt at an examination.” 

It was held that the surety company had been released from liabil- 
ity on the bond for the reason that the bank had represented that 
the accounts of the cashier would be examined regularly and had 
represented repeatedly that the cashier had honestly accounted for 
all money in his control, aJl of which was untrue. 


eee hee 


CERTIFICATION BY TELEGRAPH AND TELEPHONE. 


Selma Savings Bank v. Webster County Bank; published among 
the legal decisions in this issue, grew out of a simple, everyday 
banking transaction. Nevertheless it gave the Court of Appeals of 
Kentucky two or three attractive problems of the law to work out. 

Briefly, the plaintiff bank cashed a check, drawn on the defendant 
bank, after sending a telegram to the latter inquiring if the check 
would be paid. The message was transmitted part of the way by 
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telephone and an affirmative answer came back through the same 
channel. The principal question was whether there had been a valid 
certification in view of the fact that the law requires a certification 
to be in writing and signed by the drawee. 

There were, in fact, two checks involved, but to keep our story 
free from confusion we will refer to one of them only. 

The facts leading up to this litigation show that a certain cattle 
dealer sold some of his cattle to a person who had an account 
in the deefndant bank and received from him a check on that bank 
for $1,957.50 in payment. He asked the plaintiff bank to cash the 
check and the plaintiff, not knowing the drawer of the check, pru- 
dently wired the defendant before handing over the cash. 

In its telegram the plaintiff said: “Will you pay check of Jas. 
W. Nall up to $2,000.00 for cattle?” There being no telegraph sta- 
tion in the town in which the defendant was located, the telegraph 
company sent the message to its nearest station and there turned it 
over to a telephone company and the message was from there trans- 
mitted to the defendant bank by telephone. Then the cashier of 
the defendant bank, after giving the matter due consideration, called 
up the telegraph company and gave it the following message for the 
plaintiff bank: “We will honor James W. Nall’s check for $5,000.00 
when properly signed.” 

But, when the check was presented, payment was refused. The 
reason for this was probably because the drawer had in the mean- 
time stopped payment; the actual reason is not stated by the court. 
So the plaintiff was obliged to bring suit. 

It has been repeatedly held that a telegraph communication of 
this character complies with the provision of the Negotiable Instru- 
ments Law which requires a certification to be in writing and signed 
by the drawee. .Such a message amounts to a certification, provid- 
ing it contains an express promise to pay the check. But the de- 
fendant did not contend that a valid certification cannot be made 
through the medium of a telegram. The contention of the defendant 
was to the effect that, inasmuch as the telephone had been used in 
the transmission of the message, the telegraphic answer could not 
be regarded as a writing signed by the defendant. 

On this point the court held that the defendant was wrong. To 
use the court’s own words: “The existence of a tangible written 
memorial, which is the main reason for requiring a writing, would 
seem to be satisfied in this way just as fully as if the officers of 
the defendant banks had with their own hands written these mes- 
sages. 

“To elucidate the subject, let us suppose that the cashier of the 
Farmers’ National Bank (defendant) had written its telegram in 
its office by dictating it, signature and all, to a typist, and that 
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the telegram thus written had been delivered to the telegraph com- 
pany and transmitted by it to the Iowa bank. Could any doubt arise 
as to its being a writing signed by the bank, although the operator 
of theetypewriter had no written authority to sign the name of the 
bank, but wrote at the dictation of the cashier? * *.* The me- 
chanical means of making and signing the writing are not important.” 

Another argument advanced in its behalf by the defendant was 
based on that provision of the Negotiable Instruments Law of Ken- 
tucky which declares that an agent must have written authority, in 
order to sign his principal’s name to a negotiable instrument. The 
argument assumed that the telegraph agent, to whom the defendant’s ° 
answer was telephoned, was the defendant’s agent and the defendant’s 
theory was that, since he had no written authority from the de- 
fendant, it was not bound by his signature on the telegram. The 
court disposed of this contention by holding that the telegraph 
operator was not the agent of the defendant. He was acting for the 
telegraph company and not for the bank. It is difficult to see just 
how the court works this out. The signature on the telegram was 
certainly made by an agent and he had certainly never received 
any written authority. If it was not made by an agent then it was 
entirely unauthorized and without binding effect whatever. Ap- 
parently the court was influenced to an extent by the fact that it 
would have been extremely inequitable to have permitted the de- 
fendant bank to escape liability on the technicality which it raised. 
In reality the difficulty experienced by the court was due to the fact 
that, in adopting the Negotiable Instruments Law, the Kentucky 
legislature tinkered with it with the idea of improving upon the 
original draft. As adopted in practically all of the other states 
the statute provides that a signature may be made by a “duly author- 
ized agent.” For some reason the Kentucky lawmakers decided 
that such agents must be authorized in writing. 

The change which they made is bound to give rise to further 
difficulties similar to those in the case under discussion. An instance 
of the trouble already caused is found in the case of Pierson v. 
Union Bank, a Kentucky decision published in the January issue of 
the Journal. There a depositor instructed a bank to pay checks on 
her account drawn by her son. After the bank had carried out her 
instructions and paid out the entire account, she sued the bank for 
the amount, claiming that she had never authorized her son in writing 
to sign her name to checks. The court decided in favor of the 
bank on the ground that the statute did not apply to a case of this 
kind. 

These two decisions indicate quite clearly that the Kentucky Legis- 
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lature ought to take steps to make their statute conform to the law 
as it is in other states. 


Sh he ee i 
e 


AMENDMENTS TO FEDERAL RESERVE ACT UNDER 
CONSIDERATION. 


The Federal Reserve Board is considering the advisability of rec- 
ommending to Congress certain amendments to the Federal Reserve 
Act and to section 5154 of the Revised Statutes, which should be of 
interest to all state banking institutions, especially savings banks. 

As the Federal Reserve Act (section 9) reads now, mutual savings 
banks are not eligible for membership in the Federal Reserve Sys- 
tem and many stock savings banks are disqualified by the require- 
ments as to capital. It is proposed to amend section 9 so as to 
permit both mutual and stock savings banks to become members, 
provided the surplus of the mutual savings bank, or the combined 
capital and surplus of the incorporated savings bank, is equal to the 
amount of capital required in the case of a national bank in the 
place where the savings bank is located. 

The second proposition is an amendment to section 19, authoriz- 
ing the Federal Reserve Board, by regulation, to prescribe the con- 
ditions that must be complied with in order that a time deposit 
may be classed as a savings account or savings deposit and providing 
that two-thirds of the three per cent. reserve carried against savings 
accounts may consist of United States bonds issued since April 24, 
1917, or United States certificates of indebtedness deposited with 
the Federal Reserve Bank. 

The third proposed change will amend section 5154 of the Revised 
Statutes so as to authorize incorporated savings banks, which con- 
vert into national banks, to maintain separate savings departments 
and authorize national banks to establish separate savings depart- 
ments, to be operted in substantial conformity with state laws. 

One of the advantages which will follow the adoption of these 
amendments is that national banks will be enabled thereby to make 
loans which heretofore were not open to them. In a letter recently 
sent out to state banks by the United States Council of State Banking 
Associations the following explanatory remarks are made: “Savings 
deposits, in theory at least, represent the savings of the small wage 
earner. They are subject to 30 days’ notice before withdrawal—that 
is to say, the bank may require the depositor to give 30 days’ notice 
of any intended withdrawal... There is accordingly no reason why 
all of these deposits should be invested by the bank in that liquid 
class of securities in which commercial deposits are invested. If 
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national banks are permitted to invest some portion of their savings 
accounts in high-grade long-time securities, or in first mortgage 
real estate notes or bonds, their powers will be broadened and they 
will be enabled to extend additional facilities to their customers.” 


PEEPS ED 


INDORSER DISCHARGED BY DELAY IN GIVING NOTICE. 


Promptness in giving notice of dishonor is essential to charge an 
indorser with liability. The time within which notice must be given 
is prescribed in the Negotiable Instruments Law. Generally speaking, 
if the parties reside in the same place, the notice must be given on 
the day following dishonor. If the parties reside in different places, 
the notice must be mailed in time to go by mail on the day following 
dishonor, or, if given otherwise than through the mail, it must be 
given within the time that it would have reached the indorser by 
due course of mail. 

There are cases wherein a failure to give the notice within the 
time specified in the Negotiable Instruments Law is excused. For 
instance, if the holder of the bill or note, after the exercise of 
diligence, is unable to locate the indorser, the delay is excused. And 
in general the delay is excused where it is caused by circumstances 
beyond the control of the holder and not imputable to his default, 
misconduct or negligence. 

In the case of Emerson & Buckingham Bank v. German American 
Trust Company, a Colorado decision published among the legal de- 
cisions in this issue, the holder delayed for about a week the giving 
of notice to one of the indorsers. The reason for the delay was that 
the signature of this indorser had an ink line drawn through it. The 
holder waited so that he might investigate the circumstances and 
find out the why this had been done. It was held that this was 
not sufficient excuse for the delay and that the indorser was dis- 
charged. The court pointed out that there was no apparent reason 
why the notice could not have been given while the investigation 
was going on. 
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This Department embraces ali the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


BANK ENGAGING IN COTTON SPECULATION— 
CASHIER'S LIABILITY. 


Pirst National Bank of Maud v. McKown, Supreme Court of Oklahoma, November 
19, 1919. 176 Pac. Rep. 245. 


A national bank engaged in cotton speculation, the trans- 
actions being carried on in the name of the cashier. It was 
understood that the profits, if any, belonged to the bank and 
that the bank would bear any losses. A loss of $3,000 resulted, 
which, on the books of the bank, appeared as an overdraft by 
the cashier. In order to conceal the facts from the bank 
examiner, the cashier and his wife executed notes secured by 
mortgages to the president’s clerk, who assigned them to the 
bank. It was agreed that the mortgages would not be recorded 
and that the notes would not be enforced. Seven months after- 
wards the mortgages were recorded and later the bank brought 
suit on the notes. It was held that the cotton deals were entirely 
outside the powers of a national bank and that, the entire trans- 
action being unlawful, the bank would not be permitted to en- 
force the notes. 


Commissioners’ Opinion, Division No. 1. 

Error from Superior Court, Pottawatomie County; Leander G. 
Pitman, Judge. 

Action by the First National Bank of Maud, Okla., against Omer 
McKown and Cora E. McKown. From a judgment for defendants, 
plaintiff brings error. Affirmed. 

F. H. Reily, of Oklahoma City, for plaintiff in error. 

Mark Goode, of Shawnee, for defendants in error. 

STEWART, C. The plaintiff filed petition against the defendants, 
setting up two causes of action on promissory notes made by defend- 


86 














THE BANKING LAW JOURNAL 87 
‘ants and secured by mortgages on real estate belonging to the 
defendants. The answer of defendants admits the execution of the 
notes and mortgages, sets up failure of consideration, and alleges 
that said notes and mortgages were made to Minnie H. Davis, a 
clerk of R. J. Edwards, president of the plaintiff bank, without con- 
sideration, and by the said Minnie H. Davis assigned to the bank 
without consideration; that the notes and mortgages were made 
in pursuance of an agreement between the defendants and the 
plaintiff to deceive a bank examiner, who had examined the bank 
and discovered a cotton overdraft in the sum of $3,000; that the 
defendant Omer McKown was cashier of said bank, and for a num- 
ber of years had been buying cotton for the bank, being duly author- 
ized so to do; that, while the account was carried on the books 
in his name, the cotton transactions had been wholly for the benefit 
of the bank, and with the knowledge and consent of the directors 
of such bank; that all profits derived from the purchase of cotton 
inured to the benefit of the bank, and not to the defendant Omer 
McKown, and that for the years 1913 and 1914 there was a loss on 
the cotton transactions, which appeared in the form of the over- 
draft named; that at the suggestion of R. J. Edwards, president of 
the bank, the defendants, husband and wife, made and executed 
the notes and mortgages in question, with the understanding that 
they were to be assigned to the bank; that it was agreed that said 
mortgages should not be placed of record, and the same were not 
placed of record for more than seven months, and that the defend- 
ant would not be required to pay said notes, but that the overdraft 
would eventually be taken up out of profits of the bank; that at 
the instance of the president of the bank, and with the consent of 
the directors, it was agreed that, in order to increase the deposits 
of the bank, cotton should be bought by defendant Omer McKown, 
the bank to receive the profits and bear the losses. 

There is evidence in the record tending to prove the allegations 
contained in the answer, and to show that from the year 1909 to 
the year 1914, inclusive, the bank, through the agency of the defend- 
ant Omer McKown, had engaged in the handling of cotton as alleged, 
the profits therefor being credited on the books to the bank, and that 
in the years 1913 and 1914 the loss of $3,000 accrued. There is evi- 
dence that the profits from the cotton transactions were credited 
to the bank, and that the bank, through its officers, had knowledge 
thereof and ratified the same; that, when the shortage in the cotton 
account was discovered by the bank examiner, at the request of the 
president of the bank, the notes and mortgages were executed by 
the defendants under the circumstances mentioned in the defndants’ 
answer, and for the purpose of deceiving the bank examiner, so 
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that the bank would pass inspection. All of the other material alle- ° 
gations in the answer were sustained by the evidence. While the 
plaintiff claims that Mr. McKown had been buying cotton on his 
own account and without authority from the bank, the testimony 
being conflicting, we are bound by the jury’s finding as to the facts. 
Such finding was against the contention of: the plaintiff. 

The plaintiff makes several assignments of error, but the vital 
question, and the only one necessary to be determined, is whether 
or not, under the facts in evidence, as a matter of law, the defend- 
ants are under any legal obligation to the bank because of the mak- 
ing of the notes and mortgages in question. Assuming, as we must, 
on account of the jury’s verdict, that they were executed in pur- 
suance of an agreement to deceive the bank examiner, and not for 
the purpose of paying an indebtedness owing to the bank by the 
defendant Omer McKown, it must follow that there was no sufficient 
lawful consideration to support their execution. But the plaintiff 
urges that the bank was without authority to engage in the cotton 
business, and that, if Mr. McKown, as cashier and director, together 
with the other directors, permitted such to be done, each of the 
directors, including Mr. McKown, would be individually liable for 
any damage to the bank resulting therefrom, and that such liability 
on the part of Mr. McKown would constitute a valid consideration 
for the notes and mortgage sued upon. It is urged with equal 
vehemence by the defendants that the bank, being a party to such 
unauthorized and unlawful transaction, could not recover. The bank, 
having urged the reasons named in support of a consideration for 
the notes and mortgages, must accept the legal consequences of 
such a position. 

Plaintiff calis attention to City National Bank of Mangum v. 
Crow et al., 27 Okla. 107, 111 Pac. 210, Ann. Cas. 1912B, 647, wherein 
this court quotes with approval from Stephens v. Overstolz (C. C.) 
43 Fed. 465, in which quotation we find the following: 

“The officers of a bank are forbidden to do a certain thing be- 
cause it may tend to the ruin of the bank. The statute says you 
shall not do that, and, if you do it, you shall be liable to all persons 
injured by your wrongful act. You shall be liable to the bank, you 
shall be liable to the stockholders, and you may be liable to the gen- 
eral creditors of the bank, or the depositors of the bank. The 
extent of that liability is not affected by the circumstances which 
misled you, or by your criminal intention, but depends on the fact 
that the act was done knowingly, and was in violation of the law. 
The extent of the liability incurred is the amount of damages you 
have inflicted upon others.” 

The quotation is no doubt a correct statement of the law. Under 
proper circumstances, an action can be maintained by any one 
injured—stockholders, creditors, depositors, and by the bank itself. 
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It could hardly be said, however, that a joint tort-feasor, one who 
had participated in the wrongdoing, could maintain an action. In 
the City National Bank Case, it appears that the action was insti- 
tuted by new officers of the bank against the former officers; a 
reorganization as to officers having taken place. In the instant 
case, the evidence shows that the action was brought at the instance 
of the president of the bank, who was a party to the unlawful 
transactions, and not brought on the part of any interested party, 
free from participation in the wrongdoing. The effect of enforcing 
the notes and mortgages would be to make a scapegoat out of one 
party to the wrong, and to permit another, under whose advice 
and direction the wrong was done, to reap an unconscionable advan- 
tage. While the courts will leave the parties to any unlawful trans- 
action, whether willfully done or not, where they place themselves, 
yet the processes of the courts will not be lent to enforce any con- 
tract, though nominally not flowing to the wrongdoer, which the 
evidence shows will in fact redound to the benefit of the primarily 
guilty party, and to the utter ruin of one shown by the evidence 
to be less guilty, not so much out of commiseration for the lesser 
offender, as because of the wholesome policy of the law, which 
requires litigants to come into court with clean hands. When, 
because of the cloak of corporate existence, the guilty are permitted 
by solemn judicial determination to profit by their wickedness, thus 
accomplishing by indirection what cannot be done directly, then 
we may know that the courts have become powerless to preserve 
their processes from pollution and the time-honored temples of the 
law must crumble. ‘ 

We, of course, are neither passing upon the facts nor upon the 
credibility of the persons involved. Our observations are in response 
to the argument of counsel, and are made on the assumption of 
the correctness of the finding of facts necessarily in contemplation 
of counsel, according to such argument, as having been reached by 
the jury. If the verdict of the jury must be accepted as a finding 
of such facts, the transactions upon which the execution of the notes 
and mortgages is based were unlawful, and the execution and taking 
of the same became tainted with the: wrong. Any suit fathered 
by the prime actor in such unlawful transactions, although in the 
name of the bank, would partake of the same nature. ; 

In Citizens National Bank of Chickasha v. Mitchell et al., 24 
Okla. 488, 103 Pac. 720, 20 Ann. Cas. 371, the court says in the syllabus: 


“In an action brought in which it is necessary to prove an illegal 
contract in order to maintain an action, courts will not enforce it, nor 
will they enforce alleged rights directly springing from such contract.” 


The reason for this rule is well stated by the Supreme Court of 
the United States in McMullen v. Hoffman, 174 U. S. 669, 19 Sup. 
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Ct. 851, 43 L. Ed. 1117, being found in the body of the opinion as 
follows: 


“We must therefore come back to the proposition that to permit 
a recovery in this case is in substance to enforce an illegal contract, 
and one which is illegal because it is against public policy to permit 
it to stand. The court refuses to enforce such a contract, and it 
permits defendant to set up its illegality, not out of any regard for 
the defendant, who sets it up, but only on account of the public 
interest. It has often been stated in similar cases that the defense is 
a very dishonest one, and it lies ill in the mouth of the defendant to 
allege it, and it is only allowed for public consideration, and in order 
the better to secure the public against dishonest transactions. To 
refuse to grant either party to an illegal contract judicial aid for 
the enforcement of his alleged rights under it tends strongly toward 
reducing the number of such transactions to a minimum. The more 
plainly parties understand that, when they enter into contracts of 
this nature, they place themselves outside the protection of the 
law, so far as that protection consists in aiding them to enforce such 
contracts, the less inclined will they be to enter into them. In that 
way the public secures the benefit of a rigid adherence to the law.” 


If it may be argued in this case that ultra vires acts of the officers 
could not be charged against the bank, it may be answered that the 
president of the bank, according to the evidence having taken part 
in the unlawful transactions from their inception, did not have the 
power, even for the bank, to make an enforceable contract based 
upon the unlawful transactions to which he ,was a party, and from 
the damaging consequences of which he was interested in freeing 
himself. 

Nor must it be forgotten that, under the statutes, the cashier, if 
an injury was caused, was, like the president and the other directors, 
liable only for the damages resulting from the entire cotton trans- 
actions, and that, so far as the evidence shows, the damages were 
not ascertained or agreed upon. There was no balancing of profits 
and losses, and no amount fixed as damages for which to make 
settlement, if, indeed, such was intended, and, there being testimony 
to show that the notes and mortgages were without consideration, 
and not given in settlement of any such damages, the verdict of the 
jury will be held to include a finding in favor of such testimony. 

A careful perusal of the authorities and the argument offered by 
counsel does not lead us to any other conclusion than shown in the 
views expressed. We have examined the instructions given and 
those requested, as well as the evidence, and find that the trial 
court did not commit prejudicial error. In fact, all of the errors 
argued by plaintiff may be properly summed up in the propositions 
we have discussed. The jury returned a verdict for the defendant, 
which we would not be warranted in disturbing. 

The judgment is affirmed. 
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BANK LIABLE FOR GUARDIAN’S 
MISAPPROPRIATION. 


Blanton v. Pirst National Bank of Forrest City, Supreme Court of Arkansas, Novem- 
ber 4, 1918. 206 S. W. Rep. 745. 


Where a bank knowingly permitted a guardian to deposit 
guardianship funds to her individual account and she checked 
the money out for her individual use, the bank was held liable 
to the ward. 


Appeal from Circuit Court, St. Francis County; J. M. Jackson, 
Judge. 

Action by Annie Mabel Blanton against the First National Bank 
of Forrest City and another: From a judgment sustaining a demur- 
rer to the complaint and dismissing the action, plaintiff appeals. 
Reversed, with directions. 

C. W. Norton, of Forrest City, for appellant. 

R. J. Williams and Mann, Bussey & Mann, all of Forrest City, for 
appellees. 

McCULLOCH, C. J. The circuit court sustained a demurrer to 
appellant’s complaint and dismissed the action on the ground that 
the complaint failed to state a cause of action. 

It is alleged that on March 24, 1913, appellant was a minor under 
guardianship in the probate court of St. Francis county, and that 
her mother, Mary E. Evans, was guardian of herself and also of her 
infant brother, John C. Blanton; that on that day W. W. Hughes, 
an attorney of Forrest City, having in his hands the sum of $1,070.67, 
which he had collected for appellant and her brother, drew a check 
on the Bank of Eastern Arkansas for said sum payable to the order 
of Mary E. Evans as such guardian, and delivered said check to 
Eugene Williams, cashier of the Bank of Forrest City, a corpora- 
tion, to be placed to the credit of Mary E. Evans as guardian of 
appellant and her brother; but that said Williams as cashier afore- 
said, after receiving the proceeds of the check, wrongfully placed 
the sum to the credit of the said Mary E. Evans individually and 
allowed her to check it out for her personal use. It is further 
alleged that the said fund belonged equally to the appellant and 
her said infant brother, and that appellant has never received any 
portion thereof. It is alleged that the Bank of Forrest City was 
converted into a national bank and became the First National. Bank 
of Forrest City, in succession to the assets, rights, and liabilities of 
the Bank of Forrest. City. There was an amendment to the com- 
plaint alleging that E. A. Rolfe was president of the Bank of For- 
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rest City, but had failed and neglected to file with the county clerk 
a statement of the affairs of said corporation as required by section 
848 of Kirby’s Digest. The action is against the First National Bank 
and Rolfe. 

It is conceded that the court sustained the demurrer on the ground 
that, as a prerequisite to a maintenance of this action, there must 
have been first an adjustment of appellant’s guardianship account 
in the probate court of St. Francis county, and that the complaint 
was defective in failing to allege that there had been such adjust- 
ment. Counsel for appellees defend the ruling of the court on this 
ground, but we are of the opinion that the position is untenable. 
This is not an action on the bond of the guardian, nor is it an action 
involving in any sense a failure on the part of the guardian to pay 
over the funds to the ward pursuant to an order of the probate 
court. Therefore an adjustment of the accounts in the probate 
court and an order to pay over is not prerequisite to maintenance of 
the action. Appellees are not parties to the proceedings in the pro- 
bate court, and could not be made parties to any adjustment of the 
guardian’s accounts there. If there is any liability at all on the part 
of appellees through their connection with the bank which received 
the money for deposit, it is enforceable in an original proceeding 
without the necessity for the prior adjustment of the accounts in 
the probate court as a bisis for the action. 

The Bank of Forrest City received the money, according to the 
allegations of the complaint, as a trust fund for the benefit of appel- 
lant and the other ward and participated in the wrongful conversion 
of the fund to the individual use of the guardian. So the liability 
of that bank arose, not as a surety for the conduct of the guardian, 
but as a trustee for or agent of the wards who were entitled to the 


funds. The rule seems to be correctly stated in 12 R. C. L. 1172, 
as follows: 


“On the same principle, the ward can follow any other property 
wrongfully disposed of by the guardian into the hands of third 
parties, if they had knowledge of such facts as should have put 
them on inquiry; if, for instance, they had received in payment 
of a debt of the guardian funds standing in the name of the ward. 
* * * The pursuing of a claim against the estate of the guardian 
is not inconsistent with following the assets into the hands of one 
who received them from the guardian, and the ward will not be 
compelled to elect between the two modes of redress. It is beyond 
the power of a guardian or other trustee to bind the estate he rep- 
resents to any use of its funds by contract with third persons who 
have knowledge of the character of the property transferred, except 
in the ordinary and usual course of administration of the trust, and 
in furtherance of its object. This particularly applies to banks in 
which funds have been deposited, which by the form of the deposit 
or otherwise they know to be trust funds, but permit to be transfer- 
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, red to the guardian’s personal account or applied to his individual 
debt.” 


If the funds so received were, notwithstanding the conversion 
to the individual account of the guardian, used by the latter for 
the benefit of the respective wards, or if the funds so misappropri- 
ated were subsequently accounted for by the guardian and reap- 
propriated and held to the use of the wards, that would be a mat- 
ter of defense which can be shown in this action by the appellees; 
but the parties are not bound to go first to the probate court for 
the adjustment of the accounts, inasmuch as all of the defenses can 
be heard in the present action. 

The effort being to hold the bank and its successor responsible as 
trustee, a court of equity is the appropriate forum for the adjust- 
ment of the rights of the parties; the law court not being provided 
with machinery to adjust such rights and equities. Hall v. Brewer, 
40 Ark. 433. 

The complaint alleged that Williams, the cashier, received the 
check which was payable to the order of the guardian, and that 
Hughes delivered the check to Williams for credit to the account 
of Mrs. Evans as guardian for appellant and her infant brother. 
The complaint further contains a distinct allegation that the cashier 
knew that the money belonged to said wards, and that, contrary to 
express directions, he credited the amount to the individual account 
of Mrs. Evans and allowed her to check out the money for her own 
use. This was sufficient to constitute liability of the bank to the 
true owner of the funds. American Surety Co. v. Vann, 205 S. W. 646. 

It is not alleged in the complaint that the guardian and the sure- 
ties on her bond are insolvent, nor is it essential that there should 
be such an allegation in order to state a cause of action against 
appellees for recovery of the funds. If the bank through its cashier 
misappropriated the funds, a cause of action arose in favor of appel- 
lant even if the guardian is solvent and responsible on her bond, 
and nothing short of restitution or payment by the guardian con- 
stitutes a defense to the action. Appellees cannot escape liability on 
the ground that the guardian and her sureties are solvent, nor can 
they postpone the assertion of the remedy until all remedies against 
the guardian are exhausted. Indeed, if the sureties on the bond 
of the guardian should first be compelled to make good the short- 
age, they would be subrogated to appellant’s right of action against 
appellees. American Surety Co. v. Vann, supra. 

The allegations concerning the relations of appellee First National 
Bank of Forrest City to the Bank of Forrest City, as successor to 
the assets, rights, and liabilities of the latter, were sufficient on de- 
murrer. The point that the allegations in that respect are too in- 
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definite should be, if deemed advisable, met by a motion to make, 
more definite and certain. 

Appellee Rolfe is liable, under the allegations of the complaint, for 
failing to file a certificate of the affairs of the Bank of Forrest City. 
This, under the statute which requires the president and secretary 
of every corporation to make and file with the county clerk a certifi- 
cate annually showing the affairs of the corporation on the Ist day 
of January next preceding, and imposing liability on the part of those 
officers “for all debts of such corporation contracted during the 
period of any such neglect or refusal.” Kirby’s Digest, sections 848 
and 859. 

We have held that “debts” within the meaning of the statute must 
be those arising out. of contract and not liability for torts. Taylor 
v. Dexter, 126 Ark. 122, 189 S. W. 1060. The complaint in this case, 
however, states a cause of action against the Bank of Forrest City 
arising out of its contract in receiving the money for the account of 
appellant. It is therefore a debt within the meaning of the statute. 

The judgment of the circuit court is reversed, with directions to 
overrule the demurrer. 


CERTIFICATION OF CHECK BY TELEPHONE 
AND TELEGRAPH. 


Selma Savings Bank v. Webster County Bank, Court of Appeals of Kentucky, 
December 20, 1918. 206 S. W. Rep. 870. 


The plaintiff bank, before cashing a check drawn on the de- 
fendant bank, wired the latter, “Will you pay check of Jas. W. 
Nall up to $2,000 for cattle?” The message went to the tele- 
graph office nearest the defendant and was from there tele- 
phoned to the defendant. The defendant answered through the 
same channel “We will honor James W. Nall’s check for $5,000 
when properly signed.” It was held that this complied with 
the Negotiable Instruments Law requiring the acceptance of a 
bill to be in writing and signed by the drawee and that it was a 
binding certification. It was also held that the fact that the 
check was for $1,957.50 was immaterial. It was further held 
that the Kentucky statute requiring the authority of an agent 
who signs a negotiable instrument to be in writing does not 
apply for the reason that the telegraph operator, who tele- 
phoned the inquiry to the defendant bank, and received the 
reply, was not the agent of the bank. : 


Appeal from Circuit Court, Webster County. 
Separate actions by the Selma Savings Bank against the Webster 
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County Bank and the Farmers’ National Bank. Judgment for de- 
fendants in each case, and plaintiff appeals. Reversed with instruc- 
tions. 

E. B. Anderson, of Owensboro, Ernest Woodward, of Louisville, 
and Foster Hayes, of Owensboro, for appellant. 

Hunt & Burnett, Bourland & Blackwell, and G. L. Withers, all 
of Dixon, for appellees. 

MILLER, J. As the questions presented in these two appeals 
are identical, they will be considered and decided together. The 
appellant, Selma Savings Bank, an Iowa banking corporation doing 
business at Selma, Iowa, was the plaintiff in each case; the two 
appellees, the Webster County Bank and the Farmers’ National 
Bank, banking corporations doing business in the city of Clay, Web- 
ster county, Ky., were the defendants in the respective cases, and 
are the appellees here. 

James W. Nall, of Webster county, was a customer of the ap- 
pellee the Farmers’ National Bank, and J. L. Townsend, Jr., of the 
same county, was a customer of the appellee, the Webster County 
Bank. J. A. Baldwin, an Iowa cattle dealer, sold certain cattle to 
Nall and Townsend. In payment of his cattle so purchased, Nall, 
on February 13, 1917, drew his check on the appellee Farmers’ Na- 
tional Bank in favor of Baldwin for $1,957.50, and on the same day 
Townsend drew his check for the same amount, and in favor of 
Baldwin, on the appellee the Webster County Bank. On the same 
day Baldwin indorsed these checks and offered to sell them to the 
appellant, the Selma Savings Bank; but before that bank would buy 
either of the checks, it telegraphed the two Kentucky banks asking 
if the checks would be honored. The telegram to the Farmers’ 
National Bank reads as follows: 


“Selma, Iowa, Feb. 13, 1917. 
“Farmers’ National Bank, Clay, Ky. 


“Will you pay check of Jas. W. Nall up to $2,000.00 for cattle? 
“Selma Savings Bank.” 
On the same day the Farmers’ National Bank answered. this 
telegram by another, in the following language: 


_ “Clay, Ky., Feb. 13, 1917. 
“Selma Savings Bank, Selma, Iowa. 
“We will honor James W. Nall’s check for $5,000.00 when properly 
signed. Farmers’ National Bank.” 
The telegram to the Webster County Bank was as follows: 


“Selma, Iowa, Feb. 13, 1917. 


_ “Webster County Bank, Clay, Ky. 


“Will you pay check of J. L. Townsend, Jr., up to $2,000.00 for 
cattle? “Selma Savings Bank.” 


In response thereto the Webster County Bank answered: 
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“Clay, Ky., Feb. 13, 1917. 
“Selma Savings Bank, Selma, Iowa. 
“We will honor J. L. Townsend, Jr.’s check for $2,000.00. 
“Webster County Bank.” 


After receiving these assurances from the two Kentucky banks 
the Selma Savings Bank cashed the checks, paying therefor their 
face value, and in due course it presented them to the respective 
appellees for payment, which was refused. The Selma Savings Bank 
thereupon filed these actions against the two Kentucky banks, and, 
demurrers having been sustained to the petitions and the petitions 
dismissed, the plaintiff appeals. 

The petitions are in the usual form, setting forth the above facts. 
In response, however, to a motion by the defendant in each case to 
require the plaintiff to file the checks and telegrams referred to, 
the plaintiff filed the original check in each case, and further stated 
that neither of the telegrams was in its possession, but that the facts 
with reference thereto, in the case against the Farmers’ National 
Bank, were as follows: 


“The telegram dated February 13, 1917, at Selma, Iowa, and ad- 
dressed to the defendant, was sent by the plaintiff in regular: course 
over the Western Union Telegraph line from Selma, Iowa, to Mad- 
isonville, Ky.; that there is no telegraph office or agent in Clay, 
Ky., and that Madisonville, in Hopkins county, is the nearest office 
for the Western Union Telegraph Company to Clay, Ky., and that 
said message sent by defendant as aforesaid was delivered by the 
Western Union Telegraph Company to the Cumberland Telephone 
& Telegraph Company at Madisonville on February 13, 1917, in the 
usual and regular course of business. The said message was deliv- 
ered to the defendant on said date by the operator of the Cumber- 
land Telegraph & Telephone Company at Madisonville, telephoning 
the contents thereof to the cashier of the defendant, and that said 
defendant and said cashier could have procured a written copy there- 
of by requesting the same. 

“That immediately after receipt of the message quoted in the 
petition from plaintiff to defendant, and on the same day, the defend- 
ant, acting by and through its cashier, telephoned to the telegraph 
company the message quoted in the petition as addressed from the 
defendant to plaintiff, and caused the same to be transmitted in reg- 
ular course of business to the defendant (plaintiff) on February 13, 
1917, which date said message was delivered to defendant (plaintiff) 
in regular course by the Western Union Telegraph Company, and 
was and is in writing and was and is as quoted in the original 
petition.” 

The response in the case against the Webster County Bank was 
the same in substance, the only difference being it stated that the 
message from the defendant to the plaintiff was telephoned to the 
Postal Telegraph Company at Wheatcroft, Ky., and by it was de- 
livered to the Western Union Telegraph Company at Louisville, 





THE BANKING LAW JOURNAL 97 


and by the Western Union Telegraph Company to the plaintiff. By 
agreement it was ordered that the response in each case should be 
taken as an amended petition, and it was so treated by the demurrer. 
Upon the hearing the demurrers were sustained; and the plaintiff, 
declining to further plead, the petition in each case was dismissed. 
From those judgments these appeals are prosecuted. 

The circuit court was of the opinion that no recovery could be 
had unless there was a written acceptance or certification of the 
checks, signed by the defendants, or by an agent of the defendants 
duly authorized in writing, as required by section 19 of the Ken- 
tucky Negotiable Instruments Law (Ky. Stats. section 3720b, subsec. 
19). It was not contended that the acceptance or certification. of 
the check could not have been made by telegram; but as the tele- 
phone had been used in the transmission of the message, the tel- 
graphic answers thus sent by the two Kentucky banks could not 
be considered as writings signed by the defendants. This means 
either that the circuit court was of opinion that telegrams are not 
to be treated as writings signed by the defendants, or that the tele- 
graphic operators at Madisonville and Wheatcroft were agents of 
the Kentucky banks in forwarding the messages, and that neither 
of them had been authorized to do so in writing. 

Preliminary to a discussion of the facts, we quote here for con- 
venience the following sections of the Kentucky Negotiable Instru- 
ments Law, which are subsections to section 3720b of the Kentucky 
Statutes: 


“Sec. 19. The signature of any party may be made by an agent 
duly authorized in writing.” 

“Sec. 132. The acceptance of a bill is the signification by the 
drawee of his assent to the order of the drawer. The acceptance 
must be in writing and signed by the drawee. It must not. express 
that the drawee will perform his promise by any other means than 
the payment of money.” 

“Sec. 134. Where an acceptance is written on a paper other than 
the bill itself, it does not bind the acceptor except in favor of a 
person to whom it is shown and who, on the faith thereof, receives 
the bill for value.” 

“Sec. 185. A check is a bill of exchange drawn on a bank payable 
on demand. Except as herein otherwise provided, the provisions of 
this act applicable to a bill of exchange payable on demand apply to 
a check.” 

“Sec. 187. Where a check is certified by the bank on which it 
is drawn, the certification is equivalent to an acceptance.” 

“Sec. 189. A check of itself does not operate as an assignment of 
any part of the funds to the credit of the drawer with the bank, and 
the bank is not liable to the holder, unless and until it accepts or 
certifies the check.” 


It will be observed that the requirement that the acceptance must 





98 THE BANKING LAW JOURNAL 


be in writing, signed by the drawee, is practically the same as that 
found in the statute of frauds requiring that the contract, or some 
memorandum of it, must be in writing signed by the party sought 
to be charged. The reason in each case is that sound policy requires 
some substantial and tangible evidence of the contract, and more 
liable in its nature than the statements or recollection of witnesses. 
It is, consequently, well established that a telegram satisfies the re- 
quirement of the statute of frauds. 20 Cyc. p. 255; Ryan v. United 
States, 136 U. S. 68, 10 Sup. Ct. 913, 34 L. Ed. 447; Bibb v. Allen, 
149 U. S. 481, 13 Sup. Ct. 950, 37 L. Ed. 819; Brewer v. Horst Lach- 
mund Co., 127 Cal. 643, 60 Pac. 418, 50 L. R. A. 240; Leesley Bros. v. 
A. Rebori Fruit Co., 162 Mo. App. 203, 144 S. W. 138. This rule is 
sustained by both reason and authority. 

See, also note in 110 Am. St. Rep. p. 760. 

The substance of the amended petitions being that the defendant 
banks had, by telephone, delivered to the telegraph companies the 
messages transmitted by those companies and received by the appel- 
lant, including, of course, the signatures of the respective parties, 
the question arises, Did these facts constitute the signing of written 
acceptances by the respective Kentucky banks? We think they 
did. The existence of a tangible written memorial, which is the 
main reason for requiring a writing, would seem to be satisfied in 
this way just as fully as if the officers of the defendant banks had 
with their own hands written these messages; and under the authori- 
ties above quoted they certainly had the right to adopt that means 
of making the written communication. 

To elucidate the subject, let us suppose that the cashier of the 
Farmers’ National Bank had written its telegram in its office by 
dictating it, signature and all, to a typist, and that the telegram 
thus written had been delivered to the telegraph company and trans- 
mitted by it to the Iowa bank. Could any doubt arise as to its being 
a writing signed by the bank, although the operator of the type- 
writer had no written authority to sign the name of the bank, but 
wrote at the dictation of the cashier? We do not understand the 
appellees to so contend. 

Or, suppose the cashier of the Webster County Bank had called a 
public stenographer and dictated and delivered the telegram in the 
same way, no different or new question would be presented, since the 
two supposed cases are practically identical in principle. Further- 
more, they are practically identical with the transaction that actually 
happened in the case before us, since the proper officers of the two 
banks simply called the telegraph operator and dictated to him the 
telegram, including the signature. The mechanical means of mak- 
img and signing the writing are not important, in view of sub- 
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section 190 of the Negotiable Instruments Law, providing that “writ- 
ten” includes printed, and “writing” includes print. 

We are of opinion that the telegrams in these cases were in 
writing and were signed by the appellee banks within the meaning 
of the requirement that an acceptance must be in writing and signed 
by the drawee. 

But appellees insist their signatures are not binding upon them 
for the reason that their telegrams were not signed by their respec- 
tive agents authorized in writing, as is required by section 19 of 
the Negotiable Instruments Law, above quoted. And we are advised 
by the briefs that the circuit court rested its judgments upon that 
ground. 

The petitions as amended do not state that the bank cashiers 
reduced their telegrams to writing and signed them before sending 
them over the telephone, which is usually done for the purposes of 
accuracy and retaining a copy; they merely allege that the cashiers 
telephoned their telegrams to the telegraph company, addressed to 
the plaintiff, and caused them to be transmitted and delivered to the 
plaintiff, in the usual and regular course of business. 

The defense relied upon assumes that the telegraphic operator 
at Madisonville was the agent of defendant bank when he signed the 
bank’s name to the telegram to plaintiff, and, being without written 
authority to do so, his act did not bind the bank. 

There are some cases holding that where messages are received 
over a telephone, or orally, by a telegraph company for transmis- 
sion, the operator receiving the message is the agent of the sender 
of the message. Most, if not all, of the cases of this class are suits 
against the company for negligence in handling the message, in 
which it interposed its rules, limiting the recovery. 

We think, however, that the best-considered cases are to the effect 
that where telegrams are given by telephone, or orally, the operator 
so long as he is attending to the usual business of the company, is 
the agent or servant of his company. 

In Shawnee Milling Co. v. Kansas P. T. Cable Co., 101 Kan. 307, 
166 Pac. 493, L. R. A. 1917F, 844, it was held that where a tele- 
graphic message is dictated over a telephone, and is thus received 
by a telegraph company for transmission, it will be considered 
as if it were written on the ordinary blank forms furnished by the 
company, and its liability for an error in transmission is neither 
greater, nor less, nor different, than if the message had been delivered 
in the usual and more formal modes of sending telegrams. If it is 
the customary way of doing business to receive telegrams over the 
telephone, what reason can there be for transferring the operator 
from a servant of his company into a servant or agent of a man 
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who neither controls him nor pays him his ‘salary? 

The result, according to the weight of the authorities, is that, 
where a telegraph company is accustomed to receive messages by 
telephone for transmission by telegraph, the agent receiving the 
message will not be regarded as the agent of the sender, 56 L. R. 
A. 745, note. 

This conclusion is in harmony with the acts and intentions of 
the parties. Appellant did not understand it was dealing with appel- 
lees through an agent. If an agency existed, it was hidden from 
the Selma Bank. No one so claimed at the time. Neither the opera- 
tor, the telegraph company, nor the defendants are claiming by any 
pleading in these cases that the operator was the agent of the Ken- 
tucky banks; it is so urged only in argument, and we are asked to 
so hold as a matter of law, regardless of the manner in which busi- 
ness of this character is usually conducted. But, as was said in the 
Shawnee Milling Co. Case, supra, a message dictated to the operator 
over the telephone must necessarily in this busy and practical age be 
treated as if it was written on the ordinary blank and transmitted in 
the ordinary way—neither more nor less. 

So we get back to the original proposition that this is the usual 
case of sending a telegram, without any supervening question of 
agency ; and, as heretofore seen, telegrams constitute a writing suffi- 
cient to satisfy the statute. Our conclusion is that the operators 
at Madisonville and Wheatcroft were not the agents of the defend- 
ants; and the question of agency being eliminated, we do not under- 
stand that the Kentucky banks deny their liability. 

We have been referred to section 482 of the Kentucky Statutes 
requiring the authority of an agent to bind another as surety, to be 
in writing, and signed by the principal, and the decisions thereunder, 
as sustaining, in principle at least, the judgment of the circuit court. 
But, as we have seen, there being no agency here, those decisions 
are not applicable. 

Neither are we impressed by the substance of the argument that 
since the appellant inquired if the Webster County Bank would pay 
Townsend’s checks “up to two thousand dollars,” and having agreed 
to pay Townsend’s check “for two thousand dollars,” the check pre- 
sented for 1,957.50 was either a different check from the one accept- 
ed, or, if the same, there was a material alteration of the sum pay- 
able, so as to avoid the acceptance. The effect of the telegraphic 
correspondence was that the Selma Savings Bank would present 
a check possibly for as much as $2,000, but not for more than that 
amount, and that the Webster County Bank would pay the check 
for whatever sum it might be drawn, provided it did not exceed $2,000. 
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In First Nat. Bank of Dunn v. First National Bank of Massillon 
(D. C.) 210 Fed. 542, the inquiry was: 


“Will you pay Werner Company checks fifty-nine hundred odd 
dollars? Answer: First National Bank.” 


The answer reads as follows: 


“Answering yours. Forward your checks. They will undoubtedly 
be taken care of by the company when presented.” 

The check was drawn for $5,921. 

In answer to the contention that the answer did not constitute 


an acceptance for $5,921, the court said: 


“The question formulated in plaintiff’s telegram called for a plain, 
simple answer. All the defendant had to do was to make such an 
answer. It had in its power, and it was the duty in fair dealing, to 
put the question beyond all possibility of doubt. Being presumed 
to know this, the defendant wired, ‘Forward your checks.’ What- 
ever the telegram said in reference to the solvency of the company 
was not in direct answer to the telegram, as the telegram inquired 
whether or not the checks would be paid, not whether or not the 
Werner Company was solvent.” 


The judgment in each case is reversed, with the instructions to 
overrule the demurrer to the petition, and for further proceedings 
not inconsistent with this opinion. 


a 
GIFT OF SAVINGS BANK ACCOUNT. 


Allen v. Smith, California District Court of Appeal, October 11, 1918. 176 Pac. 
Rep. 365. 


A savings bank depositor gave the key to her strong box to 
a niece with instructions to turn it over to the depositor’s 
daughter. Shortly afterwards and just before her death the 
depositor told her daughter that the contents of the strong box 
were hers. The box contained the savings bank pass book. 
After the depositor’s death it was held that the daughter was 
entitled to the bank account as against the depositor’s admin- 
istrator. 


Appeal from Superior Court, Alameda County ; W. M. Conley, Judge. 

Action by Uletta Allen, administratrix of the estate of Christian 
Whitford, deceased, against Fannie Smith and another. Judgment 
for defendants, and plaintiff appeals. Affirmed. 

W. B. Rinehart, of Oakland, for appellant. 

ee W. Roland, of Oakland, for respondent Smith. 


Note.—For other similar aeclatens see Banking Law ' gvemuad Digest “ana 
Supplement, § 212. 
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De Ligne & Jones, of Sacramento, for respondent Sacramento 
Bank. 

STURTEVANT, Judge pro tem. The plaintiff as administratrix 
of her mother’s estate, brought this action against the defendants to 
. recover certain moneys which she alleged to be the property of 
the estate. The defendants had judgment in the trial court, and the 
plaintiff appealed and has brought up the record under section 953a 
of the Code of Civil Procedure. The defendant, Fannie Smith, claims 
title to the moneys under an alleged gift from the plaintiff’s intes- 
tate. If this claim is sustained, the judgment should be affirmed. 

The defendant bank filed a disclaimer, and for the purpose of 
clarity we will treat the subject as though Fannie Smith is the 
only defendant. The evidence shows that plaintiff’s intestate was 
the mother of the plaintiff, of the defendant, and of a brother, 
Richard; that on March’4, 1914, she had a savings bank account in 
the Sacramento Bank; that on that date she executed an assignment 
of $25 of her bank account to Uletta, another assignment of $25 
of her bank account to Richard, and another assignment of all of the 
balance to Fannie; on November 22, 1914, she delivered all of the 
assignments to the defendant and she recorded them; shortly prior 
to May 4, 1915, the decedent had her bank book in her treasure box 
and the box was under her bed; at that time she delivered the key 
of the box to a niece, Mrs. Williams, and told her to hand it to 
Fannie Smith; this instruction was repeated to Fannie. 

On May 4, 1915, Fannie went to the bedside of her sick mother; 
on the evening of that day her mother told Fannie that the box 
was under her bed; that Mrs. Williams had the key and had been 
told to turn it over to Fannie, and at the same time her mother 
told Fannie that “all that box contains is yours.” At this same time 
the defendant pulled the box out of its place, then shoved it back 
again, but remained in the same room with the box till the death 
of her mother. Mrs. Williams handed to the defendant the box 
and the key on the day after the death of her mother and the de- 
fendant has retained possession of the same. These facts do not 
bring this case within the doctrine of Knight v. Tripp, 121 Cal. 674, 
54 Pac. 267, as contended by the plaintiff, but they do show an 
executed gift. Civ. Code, sections 1146-1150; Francoeur v. Beatty, 
170 Cal. 740, 151 Pac. 123; Burkett v. Doty, 167 Pac. 518. 

The judgment should be affirmed; and it is so ordered. 
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SURETY COMPANY NOT LIABLE ON CASHIER’S 
BOND WHERE BANK MISREPRESENTS FACTS. 


Pidelity & Deposit Company v. Kane, Court of Appeals of Kentucky, December 20, 
1918. 206 8S. W. Rep. 8388. 


In applying for a bond to indemnify a bank against the dis- 
honesty of its cashier, the president signed a statement to the 
effect that the cash and securities would be examined weekly 
and compared with the books by the directors. Such examina- 
tions were not made. In applying for renewals of the bond 
the bank represented to the surety company that the cashier 
had always faithfully and honestly accounted for all property 
in his control. As a matter of fact, the directors and officers 
were aware that the cashier had repeatedly permitted over- 
drafts contrary to their directions. It was held that these mis- 
representations relieved the surety company from liability on 
the bond. 


Appeal from Circuit Court, Carlisle County. 

Action by John E. Kane, Special Banking Commissioner, against 
the Fidelity & Deposit Company and another. From a judgment for 
plaintiff, the named defendant appeals. Reversed and remanded. 

W. A. Berry and Jess F. Nichols, both of Paducah, for appellant. 

John E. Kane, of Bardwell, for appellee. 

HURT, J. In 1905 the American Bonding Company became the 
surety of R. J. Young, in a bond executed by him to the People’s 
Bank, at Bardwell, and by which the bonding company insured the 
bank against any loss which it might suffer from larceny or em- 
bezzlement at the hands of Young, who was then an employee of 
the bank as its cashier, between the Ist day of July, 1905, and the 
lst day of July, 1906. The bond, however, provided that it should 
not lapse, at the end of the year, if it was continued in force by a 
renewal receipt executed by the bonding company, which would 
continue it in force during the term of the renewal. The bond was 
kept in force during each year thereafter, until the Ist day of July, 
1913, by the execution to the bank of a renewal receipt by the bond- 
ing company, before or at the termination of each year. To induce the 
bonding company to execute the bond, the bank, by its president, exe- 
cuted and delivered a paper, containing certain representations, in re- 
gard to the character and fidelity of Young. Among other representa- 
tions made by the bank was one which was contained in the fol- 
lowing question and answer: 


“Q. In case of applicant handling cash or securities, how often 
will the same be examined and compared with the books, accounts, 
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and vouchers, and by whom? A. Once each week, by the bank di- 
rectors.” 


The statement containing the representations also contained the 
following : 


“It is agreed that the above answers are to be taken as condi- 
tions precedent, and as the basis of the said bond applied for, and 
of any renewal or continuance or substitution of or for the same, that 
may be issued by American Bonding Company of Baltimore to the 
undersigned upon the person above named.” 


The bond provided that the representations made by the bank were 
warranted to be true, and that it was executed upon that condition. 
Another condition was that the surety’s liability should cease, im- 
mediately after the discovery by the bank of any default by Young, 
as to any subsequent act of defalcation, and that a claim on account 
of a defalcation by him should be presented to the surety within 6 
months, and that a suit or proceeding against the surety should 
not be brought after 365 days should have passed from the date upon 
which the surety’s responsibility for the further acts of Young ceased. 

Previous to the renewal of the bond by the American Bonding 
Company, each year, and for the purpose of inducing it to renew 
the bond, the bank executed and delivered to it a statement in writ- 
ing, as follows: 


“To the American Bonding Company of Baltimore: This is to 
certify that, since the issue of the above bond, R. J. Young, here- 
inafter called employee, has faithfully, honestly, and punctually ac- 
counted for all money and property in said employee’s control or 
custody, as my or our employee, has always had proper funds or 
securities on hand, and is not now in default as such employee. 


Between July, 1912, and the 1st of July, 1913, the appellant, Fidel- 
ity & Deposit Company of Maryland, took over the business and 
contracts of the American Bonding Company, and as an induce- 
ment to the appellant to insure the bank against any losses, by rea- 
son of dishonesty of Young as its cashier, its president executed 
and delivered to the appellant the following writing, which accom- 
panied the application of Young: 


“Employer’s Certificate. 


“It is agreed that the information previously furnished by the 
undersigned to the American Bonding Company of Baltimore, Mary- 
land, regarding the above-named employee, his duties and employ- 
ment, and the supervision exercised over the work and acts of the 
employee, shall be warranties, and shall constitute the basis of and 
form part of the bond, or any continuation or continuations thereof, 
that may be issued by the Fidelity & Deposit Company of Maryland, 
to the undersigned, in behalf of the employee, whose application 
appears above.” : 

“As employer, the undersigned certifies and warrants that the 
employee has always faithfully, honestly, and punctually accounted 
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for all money and property in his custody or under his control, 
and has performed his duties in an acceptable and satisfactory man- 
ner. We know of nothing in his habits affecting unfavorably his title 
to confidence, and we know of no reason why a guarantee bond in 
his behalf should not be issued.” 


Upon the above representations, together with the premium paid, 
the appellant became the surety of Young to the bank in a bond 
which insured it against any pecuniary loss, which it might suffer 
from any “dishonest act or acts” committed by Young, in the per- 
formance of his duties, as cashier for the bank, between the Ist day 
of July, 1913, and the Ist day of July, 1914, and also against any loss 
suffered from the dishonesty of Young, during the term of the bond 
and its renewals, which were executed by the American Bonding Com- 
pany. The bond, among other conditions, provided that the bank, upon 
becoming aware of the commission of any act by Young which could 
be made a basis of a claim under the bond, should immediately give the 
surety notice of it in writing, and within 90 days make out and present 
its claim for the loss, and that unless the notice was given immediately, 
and the claim presented, as above stated, the bond should be and 
become void, as to any then existing or future liabilities. It was 
also provided that there should be no liability on the bond for any 
dishonest act of Young, committed by him after the bank should 
become aware of his having committed an act, which would be a 
basis for a claim under the bond, and that there should be no liabiilty, 
for any claim filed with surety, after 6 months from the expiration 
of the bond. 

About the Ist of May, 1914, the bank became unable to longer 
continue in business, and was closed, and placed in the hands of the 
banking commissioner, for the winding up of its business and the 
distribution of its assets. 

The special banking commissioner, having the matters of the 
bank in hand, instituted this suit against the cashier and his surety, 
the appellant, to recover for the pecuniary losses sustained by the 
bank from dishonest acts of the cashier, during the term of the bond 
and that of the bond executed by the American Bonding Company, 
to the extent of the penalty of the bond, which was $5,000. The 
action was transferred to the equity side of the docket, and pre- 
pared and tried as an equitable action, and resulted in a judgment 
against the obligors in the bond, to the full amount of the penalty of 
the bond, and from this judgment the Fidelity & Deposit Company 
has appealed. 

It is insisted that the judgment should have been in favor of 
appellant because: 

(1) The directors of the bank failed to examine the cash and 
securities, and compare them with the books, accounts, and vouchers, 
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once each week, as the bank represented that it would do, as an 
inducement for the execution of the bond. 

(2) To procure the execution of the bonds, the bank falsely rep- 
resented that the cashier had always theretofore faithfully, honestly, 
and punctually accounted for all money and property in his custody 
or under his control, and performed his duties in an acceptable and 
satisfactory manner, and that it knew nothing in his habits which 
would unfavorably affect his title to confidence, and knew of no 
reason why a guaranty bond should not be executed ir his behalf. 

(3) That when the officers and directors of the bank became aware 
of the commission of dishonest acts by Young, which were the subject 
of a claim under the bond, they failed to give appellant notice of it, 
and failed to make any claim within 90 days. 

(4) The dishonest acts, upon which the action is based, and upon 
which the appellee relies as a breach of the bond, which covered the 
acts of the cashier from July 1, 1913, until July 1, 1914, were over- 
drafts, which the cashier allowed certain of the bank’s depositors 
to make, and all of which amounted to the sum of several thou- 
sand dollars at the time the bank went into liquidation. The claim 
that there was any breach of the bond executed by the American 
Bonding Company, which was renewed by appellant, seems to have 
been abandoned. It further appears to be conceded that the over- 
drafts made by the depositors during the term of the bond executed 
by the Fidelity & Deposit Company exceeded the penalty in the 
bond. Hence it is only necessary to consider whether there was 
a breach of the latter bond, and, if so, whether the appellee is 
entitled to recover the penalty provided for in it. An overdraft 
permitted by the cashier of a bank, with the consent or by the 
direction of the directors of the bank, does not seem to be an act 
of dishonesty on the part of the cashier, but in the instant case 
it is contended that the overdrafts were permitted by the cashier, 
contrary to the express directions of the officers and directors, 
and were concealed from them by the cashier. The evidence shows, 
without dispute, that one Samms, who seems to have been the 
chief offender in that regard, had been a customer of the bank 
since the year 1903, and from that time, until the failure of the 
bank, his account had been overdrawn many times, and practically 
all of the time. A discount committee, which was composed of 
certain of the directors, assembled at the bank’s office on nearly 
every Saturday afternoon for several years previous to the failure 
of the bank, and on all of these occasions they were informed by 
the cashier of a certain number of overdrafts by depositors, in 
various sums and amounts. The members of this committee testify 
that on these occasions they would direct the cashier to collect the 
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overdrafts, and not to permit‘them any more; but the same con- 
dition would exist regularly at each meeting of the committee, 
and the cashier continued to be retained in his position, and no 
report was ever made to his surety on account of the overdrafts, 
nor claim filed for same. The first examination made by the bank 
by the examiner for the state, after that office was created, and 
which was previous to the execution of the bond of July 1, 1913, 
the examiner found and reported to the president and directors 
personally that the cashier had permitted overdrafts, in favor of 
various persons, in the sum of about $8,000. At each of two exam- 
inations, made by the examiner thereafter, he found and reported 
to the president and directors other overdrafts, which the cashier 
had permitted. The president testifies that, after the report to 
him and the directors of the first examinaion made by the state 
examiner, he made an investigation of the books, and hunted out 
the overdrafts, and caused them to be collected. All of these 
overdrafts were permitted by the cashier, according to the presi- 
dent and directors, without their consent and against their ex- 
press directions. Hence whatever dishonest act or acts were com- 
mitted by the cashier, in permitting these overdrafts, they were 
well known to the president and directors of the bank. 

After the creation of the office of state bank examiner, and to 
conceal such overdrafts as might exist from him, at the times of 
his visits, the cashier adopted a plan of keeping two ledgers, in 
which to keep the accounts of the depositors. When the account 
of a depositor would show a considerable overdraft, the account 
would be transferred to what is called, in the evidence, the “small 
ledger,” and a new account opened with the depositor in the larger 
book. Certain accounts, against which there was no checking, 
would also be transferred to small book, so as to make it appear 
that the bank’s condition was solvent. The “small ledger” was kept 
in the vault of the bank, and the president and directors claim 
that they did not know of its existence, though it does not appear 
that they ever made any examination of the books of the bank at 
any time. A bookkeeper of the bank, who was engaged therein 
for several months during the year 1913,‘claims to have found the 
“small ledger” behind a box in the vault, and thereafter he made 
entries upon it, by the direction of the cashier, during the remainder 
of the time he was engaged in the bank, and hence must have fre- 
quently had it upon his desk. The president of the bank was in 
the bank nearly every day, and after finding the “small ledger” 
the bookkeeper called the president’s attention to it. The presi- 
dent thereafter called in two or more of the directors and asked 
the cashier to explain to them the facts in regard to the “small 
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ledger.” The cashier explained that, when a leaf in the large ledger 
had been filled, it was taken out and placed in the smaller one, and 
that everything was all right. ‘No examination or attempt to ex- 
amine its contents, or of the other ledger, at that time was made, 
and the explanation of the cashier was treated as satisfactory. In 
November, 1913, the account of Samms, as shown upon the large 
ledger, was overdrawn over $2,000, when the account was “dropped” 
and a new one opened with him. About April, 1914, the president’s 
attention was called to certain overdrafts made by Samms, which 
were over $2,000, and the president made preparations to attempt 
to collect it by legal process, when Samms voluntarily paid to the 
bank the sum which was proposed to be attached. After the bank 
was closed, it was found that the overdrafts made by Samms 
amounted to over $7,000. A judgment was secured against Samms 
for the amount, and a return upon an execution of fieri facias 
against him that no property could be found out of which to satisfy 
it, or any part of it. 

The execution of a bond to indemnify an employer against the 
dishonesty of his employee is denominated fidelity insurance, and 
section 639, Ky. Stat., has been consistently held to apply to an ap- 
plication for such a bond. The purpose of that statute was to pre- 
vent an insured from losing the benefits of his insurance, because 
of either a representation or warranty which was not fraudulent 
or material to the risk. The statute requires “all statements and 
descriptions” in any application for a policy of insurance to be 
held and construed to be representations, and not warranties. Any 
misrepresentations made in the application will not defeat a re- 
covery upon the policy, unless they are material or fraudulent. 
The representation made in the application to the American Bond- 
ing Company, and which was agreed should be considered in the 
application for the bond executed by the Fidelity & Deposit Com- 
pany, contained the undertaking that, if the cashier handled cash or 
securities, the cash and securities would be examined and compared 
with the books, accounts, and vouchers once each week by the di- 
rectors of the bank. The cashier handled all the cash and securi- 
ties. This representation is what is termed a promissory represen- 
tation, and is an assurance to the insurer of the degree of super- 
vision which the insured will take over the duties intrusted to the 
employee, and his opportunities to commit the acts against which 
the employer is to be indemnified. A failure to strictly comply with 
a representation does not prevent a recovery upon the bond; a sub- 
stantial compliance is sufficient. 1 May on Insurance, §§ 184, 186. 
To prevent a recovery upon the bond, in the instant case, upon the 
ground that the bank had not complied with the promissory repre- 
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sentation above stated, it would be necessary to show that the di- 
rectors failed to substantially comply with the promise, or failed to 
use ordinary care in examining the books, accounts, vouchers, moneys, 
and securities of the bank. The degree of care required by the 
directors is that degree of care which ordinarily prudent directors, 
similarly situated, would use under similar circumstances. U. S. 
Fidelity & Guaranty Co. v. Citizens’ National Bank, 147 Ky. 285, 
143 S. W. 997; U. S. Fidelity Guaranty Co. v. Foster Deposit Bank, 
148 Ky. 782, 147 S. W. 406; Fidelity & Guaranty Co. v. Western 
Bank, 94 S. W. 3, 29 Ky. Law Rep. 639; Employers’ Liability Assur. 
Corp. v. Stanley Deposit Bank, 149 Ky. 735, 149 S. W. 1025. If the 
directors failed to substantially comply with the representation to 
examine the securities and moneys, and compare them with the 
vouchers, accounts, and books, and did not exercise the care re- 
quired in the examination, no recovery upon the bond should be 
had. The examinations made, which were not once in each week 
as represented, unless the actions of the discount committee could 
be held to be substantially a compliance with the promise by the 
directors, consisted of an examination of the notes held by the bank. 
No count of the cash on hand was ever made by any officer or di- 
rector, either during or before the term of the bond sued on. No 
examination of the checks given by depositors upon the bank was 
ever made, nor comparison of them with the accounts, nor any 
comparison of the money or securities with the accounts or checks, 
was ever made. A statement of the condition of the bank was, on 
the occasions of the meetings of the discount committee, and on 
meetings of the directors, presented by the cashier, which consisted 
of a statement of the gross amount of the assets and liabilities of 
the bank, which was looked at by the directors. This was merely 
taking the word of the cashier, and did not amount to an examina- 
tion, nor an attempt at an examination. There is no question of the 
exercise of ordinary care in the examinations, when really no at- 
tempt at an examination was ever made by the directors. Although 
the directors were persons not skillful in the keeping of books, this 
does not excuse them from failing, in good faith, to attempt to 
make the examinations, and it is difficult to see how such a want 
of knowledge of bookkeeping could exist, with the directors of a 
bank, that they could not tell, by weekly examinations, when an 
account was overdrawn, when the books showed same to exist. 
The president of the bank shows, by his testimony, that when in- 
formed by the examiner that overdrafts existed, that he was ca- 
pable of looking into the books and discovering them, as he testi- 
fies that he did so. 

The representation made in the application to the Fidelity & De- 

! 
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posit Company to execute.the bond, which covered the last year of 
the cashier’s services, to the effect that the cashier had always 
theretofore faithfully, honestly, and punctually accounted for all 
money and property in his custody or under his control, and had 
performed his duties in an acceptable and satisfactory manner, and 
that the president of the bank knew of nothing in his habits affecting 
unfavorably his title to confidence, and knew of no reason why a 
guaranty bond, in his behalf, should not be issued, was a statement 
relative to present and past facts. When this statement was sub- 
scribed, and designed to induce the appellant to become the surety 
of the cashier, and thereby insure his honesty, the president, who 
signed it, and all of the directors, knew that the cashier had, re- 
peatedly and continually,. permitted the depositors to make over- 
drafts without their consent, and contrary to their express direc- 
tions. In fact, they had been informed of his habit in this regard 
every week for several years, and at the first examination by the 
examiner, as before stated, they had been informed that the cashier 
had permitted overdrafts in the sum of several thousand dollars, 
and had found same to be true. Hence, if the act of the cashier in 
permitting an overdraft was a dishonest one, as is contended, the 
conclusion cannot be escaped that the president, when he signed the 
above statement to induce the execution of the bond, knew that the 
statement was untrue. The best that can be said for him is, as he 
says himself, that he signed the representations without troubling 
himself to find out what was in it. It is scarcely believable that the 
appellant would have executed the bond, if the president and direc- 
tors had given to it the information they then possessed to the effect 
that the cashier had theretofore, for years, contrary to their wishes 
-and directions, permitted, in the language of the president, “Tom, 
Dick, Harry, and the Devil”.» to make overdrafts upon the bank. 
The question of good faith does not enter into the consideration of 
this representation, as the president proves that he knew the state- 
ment to be false. As to a fraudulent representation, in an applica- 
tion for fidelity insurance, if an employer makes a false answer 
knowingly, about a matter material to the risk, and the answer 
is relied upon and induces the execution of the bond, it is fatal to a 
recovery upon it. If an employer makes a false answer, not know- 
ing whether or not it is true, and without having used due diligence 
and precaution to learn the truth, such an answer is fraudulent, and 
will likewise defeat a recovery, when the answer is relied upon by 
the insurer. American Bonding Co. v. Ballard County Bank, 165 
Ky. 63, 176 S. W. 368; Bank of Hardinsburg & Trust Co. v. Ameri- 
can Bonding Co., 153 Ky. 579, 156 S. W. 394; U. S. F. & G. Co. v. 
Foster Deposit Bank, 148 Ky. 776, 147 S. W. 406; Graves v. Lebanon 
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National Bank, 73 Ky. (10 Bush) 23, 19 Am. Rep. 50; U. S. F. & G. 

Co. v. Blackly, etc., 117 Ky. 127, 77 S. W. 709, 25 Ky. Law Rep. 1271. 
For the reasons indicated, the judgment is reversed, and cause 

remanded, for proceedings not inconsistent with this opinion. 


WILL REVOKED BY MARRIAGE. 


In re McClure’s Estate, New York Surrogate’s Court, December 12, 1918. 
173 N. ¥. Supp. 206. 


The will of an unmarried woman is revoked by her subsequent 
marriage. 

Application for limited probate of the will of Grace Howe Mc- 
Clure. Petition dismissed. 

COHALAN, S. This is an application for the limited probate of 
a paper purporting to be the last will of the decedent. The paper 
was duly executed by the decedent on January 3, 1912. She was 
then unmarried. Subsequently, and on June 22, 1916, she was mar- 
ried to William C. McClure. She died on July 25, 1918, without 
issue. Her husband has filed a petition in this court in which he 
alleges that the will executed by her while she was unmarried was 
revoked by her marriage to him, except as to that part by which 
she exercised a power of appointment given to her under a deed of 
trust executed by her father, and he prays that the will be admitted 
to probate to that extent and for the purpose of effectuating the 
exercise of the power of appointment. 

Under the provisions of the deed of trust executed by the de- 
cedent’s father, the trustee was directed to pay that part of the 
principal set apart for the benefit of the decedent “to such person as 
may be designated as the recipient of the same in the will of such 
decedent, but in case such beneficiary should die without leaving a 
last will and testament then the fund shall remain undiminished 
for the equal benefit of the surviving beneficiaries.” 

Section 36 of the Decedent Estate Law (Consol. Laws, c. 13) pro- 
vides that “a will executed by an unmarried woman, shall be deemed 
revoked by her subsequent marriage.” This language is clear and 
comprehensive. A will executed by an unmarried woman becomes 
a nullity immediately upon her subsequent marriage. Brown v. 
Clark, 77 N. Y. 369. There are no express exceptions in the statute, 
and there is no room for exceptions by implication. If the Legisla- 
ture had intended to make an exception in favor of that part of 
the will of an unmarried woman which exercised a power of ap- 
pointment conferred upon her, there is no reason why it should not 
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have expressly provided for such an exception, as the Legislatures 
of many of our states have done, and as the British Parliament did 
in the English Wills Act of 1837. Our Legislature has not yet seen 
fit to modify the direct and comprehensive enactment contained in 
section 36 of the Decedent Estate Law, and until it does this court 
cannot attempt such modification by judicial interpretation. 

It is contended that it was the intention of the Legislature in en- 
acting section 36 of the Decedent Estate Law to provide for the 
revocation of wills executed by unmarried women, upon their sub- 
sequent marriage, when such wills dispose of the personal property 
owned by them, but that it was not intended to prevent the testa- 
mentary exercise of a power of appointment given to them under a 
will or deed. The objection to this contention is that it assumes 
to read into the clear language of the statute a limitation which 
is not warranted by the words of the statute, and which is not au- 
thorized by any rule of statutory construction. 

The deed of trust executed by the father of the decedent herein 
provided that her share should be paid to such persons as she des- 
ignated in her will. The will executed by her while she was un- 
married was revoked by operation of law immediately upon her 
marriage. She, therefore, died without leaving a will; and the paper 
offered for probate is not her will, and cannot be admitted to pro- 
bate for any purpose. 

The petition for probate will therefore be dismissed. 


NOTE GIVEN TO ESCAPE CRIMINAL 
PROSECUTION. 


Ogden v. Ford, Supreme Court of California, November 14, 1918. 176 Pac. Rep. 165. 






Where the consideration for guaranteeing a note is the dis; 
missal of a criminal proceeding for embezzlement against the 
maker, the note is void. But, if there is no actual agreement 
and the note is simply given for the amount embezzled in the 
hope that the defendant in the criminal proceeding may fare 
better as a result and the criminal charge is later dropped, the 
note is valid and the guarantor is liable. 


Appeal from Superior Court, San Diego County; W. A. Sloane, 
Judge. 
Action by M. P. Ogden against Benjamin F. Ford and another. 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 134. 
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From a judgment for plaintiff and from an order denying a motion 
for new trial, defendants appeal. Affirmed. 

VICTOR E. SHAW, Judge pro tem. In this action plaintiff ob- 
tained judgment against Benjamin F. Ford and Frank J. Becker as 
guarantors’ of a promissory riote made and delivered to him by 
Russell T. and George M. Briggs. 

From this judgment and an order of court denying their motion 
for a new trial the defendants, Becker and Ford, have appealed. 

As a defense to recovery on the note, defendants alleged that the 
consideration thereof was an agreement on the part of plaintiff 
that he would dismiss, or cause to be dismissed, a certain criminal 
proceeding then pending in the superior court against Russell T. 
and George M. Briggs, and against whom he had sworn to a com- 
plaint charging them with embezzlement. Such agreement, if made 
as alleged, would, of course, render the note void. Keating v. Mor- 
rissey, 6 Cal. App. 169, 91 Pac. 677; Thom v. Stewart, 162 Cal. 415, 
122 Pac. 1069. As to this issue, however, the court found adversely 
‘to defendants, and further found that the note with the indorse- 
ment of defendants guaranteeing payment thereof was duly made 
and delivered to plaintiff in satisfaction of a judgment obtained by 
him against the said Russell T. and George M. Briggs, and in the 
absence of any agreement, promise, or understanding on his part, 
express or implied, to dismiss the criminal action then pending 
against the said Briggs, or otherwise to refrain from the prosecu- 
tion thereof. : 

Appellants’ chief claim is that this finding is not supported by the 
evidence. The record discloses no ground for such contention. As 
appears therefrom, the note, payment of which was guaranteed by 
appellants, was given in satisfaction of a judgment obtained by plain- 
tiff against the Briggses for money of his which they had wrong- 
fully appropriated. Assuming that both they and appellants be- 
lieved, as the evidence tended to prove, that defendants in the crimi- 
nal action would fare better if they reimbursed plaintiff for the 
loss incurred by reason of their offense, their act in so doing was 
not due to any agreement or promise on his part not to prosecute 
them. Indeed, the control of the prosecution was in the hands of 
the district attorney, who says that, upon learning that Briggs had 
satisfied the judgment, he dismissed the prosecution for the reason 
that in such cases it was extremely difficult to secure a conviction 
where the civil liability had been settled. True, he further stated 
that plaintiff said he did not wish to prosecute them and gave ex- 
pression to language indicating his desire to have the action dis- 
missed, as to which, however, whether to the district attorney or to 
others, both plaintiff and his attorney, Freeman, denied the making 
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thereof. Other than this conflicting testimony, no evidence was 
adduced on behalf of defendants tending to show that plaintiff ever 
at any time agreed to cause the criminal action against Briggs to 
be dismissed in consideration of the giving of the note guaranteed 
by them. While it is, no doubt, true that defendants and Briggs 
hoped that by giving the note in satisfaction of the civil liability 
the latter, as they did, would escape prosecution, none of them tes- 
tified to any act or word of plaintiff which could be interpreted as 
an agreement on his part to aid in such escape, and the evidence 
given on behalf of plaintiff shows the nonexistence of such fact. 

There is nothing in the record disclosing error on the part of the 
court in sustaining objections to questions asked on cross-examina- 
tion of the witnesses Maud S. and Russell T. Briggs, as to conver- 
sations had by them with defendants as to the purpose for which 
the note was to be given. Plaintiff was not present and had no 
part in these conversations. Moreover, since there had been no 
examination in chief upon the subject of the interrogation, such fact 
alone was sufficient reason for the ruling. 

The judgment and order are affirmed. 


HOLDER OF UNINDORSED NOTE. 


Korn v. Davis, New York Appellate Term, November 7, 1918. 172 N. ¥. Supp. 440. 


The fact that a person has possession of an unindorsed note, 
payable to the order of another person, does not raise a pre- 
sumption of a holding in due course. Where the title is not 
transferred by indorsement the transfer must be proved by 
other evidence in order to enable the holder to recover against 
the maker. 

Appeal from Municipal Court, Borough of Manhattan, Ninth Dis- 
trict. 

Action by Edith C. Korn against Ben Davis. From a judgment for 
plaintiff, after a trial by the court, defendant appeals. Reversed, 
and new trial ordered. 

Argued October term, 1918, before GUY, BIJUR, and MULLAN, 


MULLAN, J. Defendant made his promissory note for $1,500 to 
the order of J. P. Korn, dated September 13, 1917, and payable March 
15, 1918. Before maturity he paid $1,000 on account to an attorney, 
one Meyer, and to plaintiff, the payee’s wife or widow; J. P. Korn 





 ‘WOTE—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 491. 
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being dead at the time of trial, and the date of his death not being 
disclosed. Defendant denied plaintiff’s ownership of the note, and 
gave notice in his pleading that he claimed Korn’s representatives 
to be the owners. 

Plaintiff’s only evidence to make her a holder in due course con- 
sisted of her statement that she had possession of the note on Sep- 
tember 17, 1917, a few days after its date. The plaintiff’s counsel 
asked some questions of a witness which, he stated, would prove the 
assignment to plaintiff, the note not being indorsed; but the court 
excluded them, upon the ground that they were unnecessary, for 
the reason that the mere possession of the note presumptively es- 
tablished a holding in due course. This position, upon which judg- 
ment was rendered for plaintiff, is untenable, as, where title is not 
transferred by indorsement, the transfer must be proved otherwise, 
and there was no other evidence. 

Judgment reversed, and new trial ordered, with $30 costs to 
appellant to abide the event. All concur. 


DELIVERY OF COLLATERAL TO WRONG 
PERSON. 


Murray v. Parmers’ & Merchants’ Bank, Springfield, Mo., Court of Appeals, 
November 25, 1918. 206 5S. W. Rep. 577. 


A bank which delivers collateral to the wrong person is liable 
for the value thereof to the real owner. 


Appeal from Circuit Court, Dent County; L. B. Woodside, Judge. 

Action by R. S. Murray against the Farmers’ & Merchants’ Bank. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

McGee & Bennett, of Salem, for appellant. 

J. J. Cope, of Salem, for respondent. 

FARRINGTON, J. The appellant, defendant, appeals from a 
judgment against it, rendered in a suit wherein the plaintiff alleges 
that, to secure the payment of his note of $43.20, he deposited with 
the bank a note signed by A. E. McNeill and others, payable to plain- 
tiff, drawing interest at 8 per cent. per annum. It is further alleged 
that his indebtedness to the bank of $43.20 had been fully paid and 
discharged, and that the bank had failed and refused to return to 
him his note of $85, left as collateral security. He prayed judgment 
for the sum of $85 and interest. 

The defendant entered a general demurrer to the petition, which 
was overruled. Thereupon a general denial was filed. The case 
was tried by a jury, who returned a verdict in plaintiff’s favor for 
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$91.80, which was the principal and interest due on the note of $85. 

We have stated the substance of the petition, and, while some 
complaint is made in appellant’s brief concerning it, the petition 
does state a cause of action, and, while it may have contained some 
unnecessary surplusage, it was good to withstand a demurrer, and 
all defects were waived when the case went to trial on overruling 
the general demurrer. 

The issue made by the evidence, and submitted to the jury in the 
instructions, was whether the $85 note was ever deposited with 
the bank by the plaintiff. The plaintiff and his brother, on the one 
hand, testifying expressly that the cashier of the bank called him 
in and spoke about his indebtedness, and the fact that it was unse- 
cured, and that thereupon the plaintiff left with the cashier of the 
bank the $85 note heretofore referred to, and that the note was 
taken by the cashier without any indorsement when placed with him. 
The undisputed testimony is that the plaintiff left for St. Louis for 
work, and that he sent back money paying off his indebetdness to 
the bank, for which he alleges he had pledged the $85 note. It 
appears that the note came into the hands of one Rubenstein, who 
says that he bought the note from the father of the plaintiff, and 
admits that he himself wrote the plaintiff’s name on the back of 
the note without any authority from the plaintiff. It also clearly 
appears that McNeill paid the note to Rubenstein. 

The evidence of the defendant, by its cashier, was that it had never 
had possession of the $85 note, and in fact had never heard of it 
until the plaintiff came back home, after’ having been gone some 
months, and demanded a return of the note. 

As stated before, the issue was clearly drawn in this case, and 
was one of fact; the plaintiff showing that he deposited the note 
with the bank as collateral security, and the evidence of the bank 
showing that it was not. 

Without going into questions raised in appellant’s brief; which to 
us seem beside the issue, we are ready to affirm the judgment of the 
lower court on the well-settled principles of law: First, that where 
there is a square conflict of evidence and a jury has been properly 
instructed and passed upon it, having substantial evidence to sup- 
port the verdict, a judgment rendered on such verdict will not be 
disturbed. And on the principle that a bailee through a mis-delivery 
to one not authorized by the bailor to receive the bailment, the ques- 
tion of negligence is not involved; the bailee is bound at his peril in 
case he delivers the property to one other than the bailor to de- 
termine the right of such person to receive it. And if a delivery 
of the collateral is made to a person other than the one depositing 
it, the bank is liable, though it may have acted in good faith. 3 
R. C. L. § 191, pp. 564 and 565. 
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The law holds a pledgee in such a case for full conversion and ap- 
propriation of the collateral as soon as it disposes of it, and the 
pledgor’s damage is the value of the security which is lost or dis- 
posed of. He has two remedies against the pledgee, one for con- 
version and the other for a recovery of the specific pledge. In the 
present case, it having been shown that the note had been paid by 
the maker, the plaintiff’s measure of darhages was the face of the 
note together with interest. The pledgor is not compelled to sue 
the maker of the note, but can in such case proceed against the 
pledgee. Richardson v. Ashby, 132 Mo. loc. cit. 249, 33 S. W. 
806, a case directly in point with our holding; K. C. Casualty Co. v. 
Westport Avenue Bank, 191 Mo. App. 287, 177 S. W. 1092. 

The jury having decided the issue of fact in favor of the plaintiff, 
the judgment is clearly for the right party, and is affirmed. 


LIABILITY OF SURETY ON NOTE. 


Stephens v. Bowles, Springfield, Mo., Court of App., November 25, 1918. 206 8. W. 
Rep. 589. 


A person who signs his name on the back of a promissory 
note before delivery to the payee and writes the words “as 
surety” after his name is liable as a surety and not as an in- 
dorser. He is not entitled to notice of dishonor. 


Appeal from Circuit Court, Dent County; L. B. Woodside, Judge. 

Suit by John M. Stephens against A. P. Bowles, E. L. Vernon, 
and others. Judgment for plaintiff, and the last-named defendant 
appeals. Affirmed. 

J. J. Cope, C. C. Cope, and G. C. Dalton, all of Salem, for appellant. 

J. M. Stephens, of Salem, for respondent. 

BRADLEY, J. Plaintiff brought suit on a promissory note, and 
upon trial before the court without the intervention of a jury re- 
covered, and defendant Vernon appealed. The note is in the usual 
form, payable to the order of plaintiff, and signed by all the defend- 
ants, except Vernon, on the face thereof where makers usually sign. 
Vernon signed on the back of the note, and wrote the words “as 
surety” after his name. No notice of presentment and nonpayment 
was given defendant Vernon, and for failure to treat him as an in- 
dorser he seeks to escape liability. 

Defendant Vernon asked a declaration of law defining his status 
as an indorser, and providing that, in the absence of the usual notice 


NOTE.—For other similar decisions see ‘Banking Law Journal Digest and 
Supplement, § 233. 
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to an indorser, the finding should be for him. The declaration was 
refused, and exception saved. Under the law as it was in this state 
prior to the enactment of the Negotiable Instrument Law one who, 
not otherwise a party, signed his name on the back of a note, was 
prima facie a maker. First National Bank v. Payne, 111 Mo. 291, 
20 S. W. 41, 33 Am. St. Rep. 520. But this rule was abrogated by 
the adoption of the Negotiable Instrument Law in 1905. Walker 
v. Dunham et al., 135 Mo. App. 396, 115 S. W. 1086; Phenix National 
Bank v. Sarah A. Hanlon, 183 Mo. App. 246, 166 S. W. 830; Wur- 
litzer Co. v. Tekla Rossmann, 196 Mo. App. 91, 190 S. W. 636; Bank 
v. Trust Co., 187 Mo. 494, 86 S. W. 109, 70 L. R. A. 79. In the Dun- 
ham Case, supra, the defendants resisting payment had signed their 
names on the back of the note without any designation of their status 
or relation to the instrument, and it was held that they were indorsers, 
and, no notice being given, were not liable. 
Section 10033, R. S. 1909, provides that— 


“A person placing his signature upon an instrument otherwise 
than as maker, drawer or acceptor is deemed to be an indorser, un- 


less he clearly indicates by appropriate words his intention to be 
bound in some other capacity.” 


Defendant Vernon placed his name on the back of the note, and 
had he left off the “as surety” there could not have arisen an argu- 
ment as to his relation to the instrument. Judge Reynolds of the 
St. Louis Court of Appeals, in Walker v. Dunham et al., supra, quot- 
ing from Crawford’s Annotated Negotiable Instrument Law (3d Ed.), 
says that, when a plain man puts his name on the back of a nego- 
tiable instrument, he ordinarily understands that he is becoming 
liable as an indorser; and, if he puts it there before the instrument 
is delivered, he usually does so for the purpose of giving the maker 
or drawer credit with the payee or other person to whom the in- 
strument is negotiated. 

The word “surety” has a specific meaning as distinguished from 
‘indorser; and in disposing of this cause we must consider that ap- 
pellant is a surety because he chose his own status, and gave writ- 
ten expression thereto. We cannot say that defendant is an in- 
dorser within the meaning of section 10033, supra, because he clearly 
indicated by appropriate words his intention to be bound otherwise. 
Appellant cites no case in our own state, and we find none support- 
ing his contention that he became an indorser and entitled to notice. 
In 4 Words and Phrases (2d Ser.) 803, quoting from Rouse v. 
Wooten, 140 N. C. 557, 53 S. E. 430, 111 Am. St. Rep. 875, 6 Ann. 
Cas. 280, decided with the Negotiable Instrument Law in view, a 
surety on a promissory note is defined as follows: 


“A surety is an original maker, and becomes primarily and abso- 
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lutely liable, as much so as the principal, to any party lawfully hold- 
ing the paper.” 

It is held in Ballard v. Burton, 64 Vt. 387, 24 Atl. 769, 16 L. R. A. 
664, that a surety on a note is an original maker, and is primarily 
liable to any person lawfully holding the paper, and it is further 
held in that case that the mere addition to the word “surety” writ- 
ten after the name of a person signing as a surety is not sufficient 
to make his liability that of an indorser. Our Negotiable Instrument 
Law has not defined the rights and obligations of a surety on a 
promissory note, and therefore we must look to the law merchant 
as construed in this state touching the rights of a surety independent 
of the Negotiable Instrument Law in the statute. In Hofheimer v. 
Losen, 24 Mo. App. 652, it was held that one signing his name as 
surety for an acceptor of a bill of exchange became primarily liable, 
and not entitled to notice of dishonor. To the same effect is Schmidt 
v. Schmaelter et al., 45 Mo. 502. Our rule seems to be the general 
rule. 8 C. J. 73 says: 


“The surety undertakes to pay if the debtor does not. His prom- 
ise is to pay a debt which becomes his own when the principal fails 
to pay. In general the surety’s liability as a party to the paper 
corresponds to that of his principal toward holders of the paper; 
and the fact that a signer is a surety does not diminish his liability 
to the holder of the instrument; and where several persons sign a 
note as co-makers they will be liable alike as such, although the 
word ‘surety’ is added to the signature of some of them. Thus a 
surety for the drawer is liable as drawer, and a surety for the maker 
is liable as maker. So where the body of the note describes the 
makers as principals and as sureties respectively, they are never- 
theless all liable as makers to the holder of the note.” 


Appellant argues that because he signed the note, before delivery, 
on the back not being the payee or indorsee that the presumption 
is that he became an indorser. Had he stopped with his signature, 
he would have become an indorser, not by presumption, but by 
statute, but, as we have pointed out, defendant chose to fix his own 
status, and we cannot assume that defendant did not mean what he 
said when he placed the word “surety”-after his signature. 

Appellant makes other assignments of error touching the suffi- 
ciency of the petition, which, to say the least, is very inartistically 
drawn, and might not survive in a sharp conflict, or close contest, 
but in view of section 1850, R. S. 1909, we do not feel justified in 
remanding the cause. 

Respondent has not favored us with a brief in support of his judg- 
ment; and we desire to say here that we do not commend the con- 
duct of a respondent in resting on his oars after he has successfully 
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passed the trial court. We find no error affecting the substantial 
rights of the defendant. 
The judgment below is therefore affirmed. 


EFFECT OF TENDERING AMOUNT LESS THAN 
DUE. 


Barreda v. Merchants’ National Bank, Court of Civil Appeals of Texas, December 
4, 1918. 206 8S. W. 726. 


The tender of a sum in payment of a promissory note, which 
is less than the amount actually due on the note, does not stop 
the running of interest even as to the amount tendered. 


Appeal from District Court, Cameron County; W. B. Hopkins, 
Judge. : 

Action by the Merchants’ National Bank against C. P. Barreda. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

F. W. Seabury, of Brownsville, for appellant. 

Jas. A. Graham, of Brownsville, for appellee. 

FLY, C. J. This is a suit instituted by appellee against appellant 


to recover on a promissory note for $6,500, with interest at 10 per 
cent. per annum and 10 per cent. attorneys’ fees if placed in the 
hands of an attorney for collection or if suit was instituted, less a 
credit of $1,640.80, made on June 30, 1915. Appellant admitted exe- 
cution of the note sued on, but alléwed that it was given to liquidate 
a certain note for $4,566.33 previously given by appellant to appellee 
and a certain promissory note given by appellant to one Payne then 
amounting to $1,640.80; that on April 28, 1915, appellee loaned ap- 
pellant a sum of money sufficient to pay off the two notes, taking 
the note for $6,500 for the same. It was further alleged that Payne 
failed and refused to execute a release of a vendor’s lien by which 
his note was secured, and that appellee did not credit the amount 
of said $1,640.80 note on the note for $6,500, but held the same for 
two months, and then only the principal sum of $1,640.80 was cred- 
ited without any interest, which appellant claims is due him. Ap- 
pellant also pleaded a tender of the amount of the note before the 
same was placed in the hands of attorneys for collection, and he 
sought to avoid payment of attorneys’ fees by virtue of such tender. 
The cause was submitted to a jury on special issues, and, upon the 
responses thereto, judgment was rendered in favor of appellee for 
$4,834.59 amount tendered into court, and for the further sum of 
$1,785.60, with 10 per cent. thereon from December 10, 1917, and all 
costs. 





THE BANKING LAW JOURNAL 121 


The jury found that the note for $6,500 was placed in the hands 
of attorneys for collection on July 9, 1915, and it was agreed that 
the amount of 10 per cent. named in note should be their compen- 
sation and that it was just and reasonable. It was also found that 
appellee acted for appellant and another bank in its efforts to obtain 
a release of Payne’s vendor’s lien, and the $1,640.80 was to be cred- 
ited on the $6,500 note when the money was returned from New 
York. No tender of the amount of the note was made. It was also 
found that the vendor’s lien note was canceled and surrendered to 
appellant on April 28, 1915, by appellee, who was acting as the agent 
of the owner or holder of the note. Appellant returned the note of 
appellee on May 10, 1915, and appellee promised him to credit the 
amount of it on the note for $6,500, and the credit was made on 
June 30, 1915. The full amount of the note just before it was placed 
in the hands of attorneys for collection, on July 9, 1915, was 
$4,876.31. 

We see no merit in this appeal. The jury found the amount due 
on the note when it was put with attorneys for collection, and 
appellant at no time made a tender of that sum to appellee. It is 
the contention of appellant, under the first, second, and third assign- 
ment of error, that— 


“Where the creditor has the exclusive knowledge of the exact 
amount due from debtor, and has such exclusive knowledge by rea- 
son of transactions connected with a fiduciary relation existing be- 
tween him and debtor, the debtor does not have to tender the amount 
demanded by the creditor, but may tender the amount which, with 
the knowledge he has, he believes to be due, and has good reason 
to believe due, and such tender will operate as a tender pro tanto 
for the purpose of stopping the running of interest on the sum ten- 
dered, even though it be not amount actually due.” 


It was not a question of what appellant believed to be due, but 
did he tender the amount really due on the note? Unless he did, he 
is in no position to complain when he is compelled to pay interest 
and attorneys’ fees on the actual amount due. The theory advanced 
by appellant would revolutionize the law as to tender, and make 
the collection of interest and attorneys’ fees dependent on what a 
debtor believed he owed regardless of the true amount shown to be 
due and claimed by the creditor. If a debtor tenders a less amount 
than the actual debt, he does it at his peril no matter how well in- 
formed the creditor may be as to the true amount. There is no 
statement of facts and there is nothing in the record to indicate 
that appellee had exclusive knowledge of the amount due by appel- 
lant, and nothing to indicate that appellee concealed the true amount 
of the debt in order to collect interest and attorneys’ fees. 

If, as claimed by appellant, it was admitted by appellee that a 
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tender was made of $4,834.59 by appellant, that was not the amount 
due on the note, and could not redound to the interest of appellant 


by saving him from the payment of interest and attorneys’ fees. 
Kelly v. Collins, 56 S. W. 997. 
The judgment is affirmed. 


LIABILITY FOR NEGLIGENCE IN COLLECTING 
CHECK. 


Cohen v. Tradesmen’s National Bank, Supreme Court of Pennsylvania, July 17, 1918. 
. 105 Atl Rep. 43. 





The plaintiff gave a check to the treasurer of his club for 
dues. The bank in which the check was deposited sent it to the 
defendant bank for collection. The defendant presented it to 
the wrong bank, which returned it marked W. B., meaning 
wrong bank. The letters were not clear and the defendant, 
mistaking them for N. F., signifying no funds, wrote “Not suffi- 
cient funds” on the check and returned it. Had the check been 
presented to the drawee bank it would have been paid. It was 
held that, although the defendant was negligent, it was not 
liable to the plaintiff. There was no contractual relation be- 
tween the parties and the defendant was under no duty or ob- 
ligation to the plaintiff. 

Appeal from Superior Court. 

Action by Emanuel Cohen against the Tradesmen’s National Bank. 
From a judgment of the Superior Court, affirming a judgment of 
the municipal court of Philadelphia, entered on a verdict for plain- 
tiff for $250, defendant appeals. Judgment reversed, and judgment 
entered for defendant, with direction. 

Argued before BROWN, C. J., and MOSCHZISKER, FRAZER, 
WALLING, and SIMPSON, JJ. 

Charles Biddle and Bayard Henry, both of Philadelphia, for ap- 
pellant. 

Charles E. Bartlett, of Philadelphia, for appellee. 

SIMPSON, J. Plaintiff sent to the treasurer of a club to which 
he belonged his check for $29.15, drawn on the Southwark National 
Bank. The treasurer deposited the check with the club’s banker, 
which in turn sent it to defendant for collection. By mistake de- 
fendant presented it to the wrong bank, which returned it with 
“W. B.” written thereon, signifying that it had been sent to the 
“Wrong bank.” The writing was obscure, and defendant, mistak- 
ing the “W. B.” for “N. F.” which signified “No funds,” returned 
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it to the banker with an indorsement thereon of “Not sufficient 
funds.” The banker in turn sent it back to the treasurer of the 
club, who returned it to plaintiff, upon receiving another check from 
plaintiff for a like amount. Plaintiff had sufficient funds in the 
Southwark National Bank with which to pay the first-mentioned 
check. He had no contractual relations with defendant. 

The statement of claim avers that defendant “carelessly and neg- 
ligently sent said check to the wrong bank, which said bank re- 
turned the plaintiff’s check to the defendant bank, and upon its 
return the said defendant carelessly and negligently placed upon the 
plaintiff’s check its slip, and marked the same ‘Not sufficient funds,’ 
and returned said check” to the banker of the club. No other cause 
of action is averred, but it is said that by reason of the above-stated 
negligence “plaintiff has sustained substantial damage to his credit, 
business, standing and reputation.” 

At the trial in the municipal court of Philadelphia, the above 
facts regarding the check were shown; each party submitted a 
point for binding instructions; defendant’s point was refused, and 
plaintiff’s affirmed; and the case was submitted to the jury to de- 
termine the amount of the verdict. The verdict was for $250. De- 
fendant then moved for judgment non obstante veredicto, which 
motion was dismissed, and judgment entered on the verdict. De- 
fendant thereupon appealed to the Superior Court, which affirmed 
the judgment below, and from that judgment of affirmance this 
appeal was taken. The assignments of error raise but a single 
question: Ought the trial judge to have given binding instructions 
in favor of defendant? and that point alone will be considered, 
despite defendant’s extended argument as to the measure of dam- 
ages. 

As stated above, the action is negligence, an action which can be 
maintained only in case defendant fails to or negligently performs 
some duty which he owes to the plaintiff. That duty may be express 
or implied, may be a specific duty owing to plaintiff, or a general 
one owing to the public, of which plaintiff is a part, and it may 
arise as the result of a contract, a statute or the common law; but 
it must exist in some way as between the plaintiff and the defend- 
ant. There was no contract between the parties to this action, and 
no statute in any way dealing with the subject; and hence plaintiff’s 
counsel fairly and frankly puts his right to recover upon the propo- 
sition that the nature of a bank’s business is such that it “owes a 
general duty to all the public not to be guilty of negligence” in the 
transaction of its business. For that proposition he cites only Mc- 
Kinser v. Bank of Utica, 9 Wend. (N. Y.) 46, affirmed on appeal in 
Bank of Utica v. McKinster, 11 Wend. (N. Y.) 473, and Bank of 
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Washington v. Triplet, 1 Pet. 25, 7 L. Ed. 37. Unhappily those cases 
do not bear out his contention. 

In McKinster v. Bank of Utica, plaintiff was the owner of a note 
and pledged it with one Pardee as collateral security for a debt of 
his (McKinster’s) under an agreement that in case of nonpayment 
it was to be returned to plaintiff. Pardee deposited it with defend- 
ant for collection, and defendant protested it, but failed to give 
notice to Dygert, the only responsible indorser on it. It was held 
that as “the property in the note was not vested in Pardee—he held 
it as collateral security, to be returned if not paid”—the bank was 
really acting as agent for plaintiff, the real owner of the note, and 
was liable to him for its negligence. 

In Bank of Washington v. Triplett, supra, the suit was by the 
holder of the note, and the bank was held to be the agent of the 
holder, and not of the drawer. 

It is well settled that the relation between the depositor of a 
check and the bank which receives it for collection is that of prin- 
cipal and agent (2 Michie on Banks and Banking, 1502; Montgom- 
ery Bank v. Albany City Bank, 7 N. Y. 459; Dodge v. Freedman’s 
Savings & Trust Co., 93 U. S. 379, 23 L. Ed. 920), and that the bank 
is agent for the holder or payee only, and not for the drawer or 
maker (2 Bolles on Modern Law of Banking, 511; Ward v. Smith, 
7 Wall, 447, 19 L. Ed. 207; Bank of Washington v. Triplett, supra). 
This conclusion is in accord with the general law of agency, that 
the agent is liable only to his principal for any acts or neglects in 
relation to the subject-matter of the agency. He may, of course, 
become liable to others for his torts, as for slander, libel, or inju- 
ries to person or property, or to the commonwealth for his crimes, 
and cannot shield himself behind his agency. Here, however, no 
such cause of action is averred, but only carelessness and negli- 
gence in sending the check to the wrong bank, and in returning it 
with a slip upon it marked “Not sufficient funds,’ and for those 
neglects plaintiff cannot be heard to complain. 

As a result of our independent examination we have found two 
cases directly in point, both antagonistic to plaintiff. In McCullock 
v. Commercial Bank, 16 La. 566, it appeared that a note had been 
deposited for collection; the collecting bank protested it and gave 
notice to the second indorser, but negligently failed to notify the 
first indorser. The second indorser paid the note, and sued the bank 
for its neglect. It was held that there was no privity between him 
and the bank, which was responsible to the holder only, and plain- 
tiff was not permtited to recover. 

Our own case of Morris v. First Nat. Bank of Allegheny, 201 Pa. 
160, 50 Atl. 1000, decides the same thing. There a sight draft was 
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deposited with the First National Bank of Chicago, and credit given 
the depositor for the amount thereof. The Chicago bank sent it to 
the defendant “for collection,” and the amount thereof was lost, by 
reason of the failure of the defendant to give prompt notice of its 
nonpayment. A nonsuit was entered, inter alia, because there was 
no contractual relation between the plaintiffs and the defendant, 
but only between the two banks; the defendant having accepted the 
note “for collection” for the Chicago bank. We sustained the entry 
of the nonsuit upon that ground. 

Upon principle and authority alike, therefore, the decision of the 
Superior Court was wrong, and hence the judgment of the Superior 
Court and also that of the municipal court of Philadelphia are re- 
versed, and judgment is here entered for the defendant; this judg- 
ment to be entered also on the records of the municipal court of 
Philadelphia, and all future proceedings thereon had in said court. 


DELAY IN GIVING NOTICE OF DISHONOR. 


Emerson & Buckingham Bank & Trust Company v. German American Trust Com- 
pany, Supreme Court of Colorado, December 2, 1918. 176 Pac. Rep. 472. 


The plaintiff bank, holder of a note, delayed giving notice of 
dishonor to an indorser for six or seven days, because a line 
was drawn through the indorser’s signature and the plaintiff 
wanted to find out why this had been done. It was held that 
this was not sufficient ground to excuse the giving of notice in 
proper time. 


Department 1. 

Error to District Court, City and County of Denver; John A. 
Perry, Judge. 

Action by the Emerson & Buckingham Bank & Trust Company 
against the German American Trust Company. Judgment for de- 
fendant, and plaintiff brings error. Affirmed. 

Pershing, Titsworth & Fry and Robert G. Bosworth, all of Den- 
ver, for plaintiff in error. 

Fillius, Fillius & Winters, of Denver, for defendant in error. 

TELLER, J. The plaintiff in error seeks to recover from the 
defendant in error as an indorser, on a promissory note held by the 
former. The trial court found in favor of the defendant and entered 
judgment accordingly. 

The facts, as they appear by stipulation, are that the note fell 
due on July 7, 1914; that on July 2d the plaintiff mailed it, at Long- 





NWOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 330. 
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mont, Colo., to the Colorado National Bank, of Denver, to be for- 
warded to New York, where it was payable, for presentment to the 
maker. It was received by the Denver bank July 6th, and dispatched 
at once to New York. It was there presented for payment July 
9th, and, payment not being made, it was protested and notice of 
dishonor sent to parties who appeared liable as indorsers, but not 
to the defendant. Its indorsement had been apparently removed 
by a line in ink drawn through it. 

Plaintiff, however, on July 13th or 14th, received the note and 
notice of its nonpayment, but did not give defendant notice of the 
note’s dishonor until July 20th. 

The trial court found, among other things which prevented a re- 
covery, that the delay of six or seven days in giving the defendant 
notice was not excusable, and that due notice of dishonor had not 
been given to defendant. 

The parties residing in different places, the notice must be given 
as required by section 4567, R. S. 1908. If sent by mail, it must 
be deposited in the post office in time to go by mail on the day fol- 
lowing the dishonor, or the receipt ‘of notice of it (section 4570, R. 
S. 1908) ; or, if given otherwise than by mail, then within the time 
that it would have been received in due course of mail. 

It appears that notice was delayed pending an attempt to ascer- 
tain why the defendant’s indorsement had been marked out, but 
there is no apparent reason why the notice could not have been 
given while that inquiry was going on. 

We agree with the trial court that no excuse for the delay is 
shown, and hence, on this record, the defendant is not liable on its 
indorsement. This being so, it is unnecessary to consider the other 
questions argued in the briefs. 

The judgment is affirmed. 


COLLECTING BANK LIABLE FOR DELAY IN 
PRESENTING DRAFT. 


Feeders’ Supply Co. v. First National Bank, Supreme Court of Kansas, December 
12, 1918. 176 Pac. Rep. 129. 


A draft for a carload of meal was sent to the defendant bank 
for collection. The bank, believing that a memorandum at- 
tached to the draft was a bill of lading, without which the con- 
signee could not get the meal, held it for ten weeks, expecting 
the consignee to come in and pay it. In some way the con- 
signee obtained the meal and later died without paying the 
draft. It was held that the bank was liable to the shipper for 
the loss which he sustained. 


en amend 
NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 116. 
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Appeal from District Court, Chautauqua County. 

Action by the Feeders’ Supply Company against the First National 
Bank of Sedan, Kan. Judgment for defendant, and plaintiff appeals. 
Reversed, with directions. 

Brooks & Buckles, of Sedan, for appellant. 

J. A. Ferrell and Carl Ackarman, both of Sedan, for appellee. 

WEST, J. The plaintiff sued the defendant bank for damages for 
negligence in failing properly to look after a collection, and, failing 
to recover, appeals, assigning various errors, but urging the one 
point that the defendant’s explanation is not sufficient to excuse its 
negligence. 

October 27,, 1914, the plaintiff shipped from Stroud, Okl., to W. 
H. Leniton at Lowe, Kan., a carload of cotton seed meal, the accepted 
order reciting: 


“Price is made f. 0. b. cars, Lowe, Kans. Prepay Freight. Banking 
instructions. lst Natl. Bk. Sedan, Kansas. Terms, sight draft with 
Bill of Lading attached.” 


On the following day the company, through the First National 
Bank of Sedan, Kan., drew on Leniton for the contract price, $491, 
the draft being in the following words: 


“Feeders’ Supply Co. No. 7156. 
“Kansas City, Mo., Oct. 28, ’14. 
“At sight pay to the order of Interstate National bank, four hun- 
dred ninety one no/100 dollars. 
“Bill lading attached for car 12460 S. F. C—S. and to remain with 
draft until paid. 
“Value received and charge to account of 
To W. H. Leniton, Sedan, Kan. 
“Collect through First National Bank. 
“Feeders’ Supply Co., 
“By C. S. Nathan, Cashier.” 


The interstate National Bank of Kansas City forwarded the draft 
with a letter containing the following: 


“Hold no item, unless we so instruct; but protest and return at 
once all not promptly honored. Deliver documents only on payment 
of drafts attached.” 

The draft was held by the defendant bank without presentation or 
demand for payment until December 14, 1914, when it was returned 
to the forwarding bank with the following indorsement: 

“Our information is that this shipment has been received by Leni- 
ton. Car been fed to his cattle. Mr. Leniton died two weeks ago. 
First Nat’l Bank.” 

The answer pleaded, among other things, that Leniton lived 12 
miles from Sedan, his post office address being Wauneta, Route 1, 
and that it ordinarily took from 4 to 6 days, and sometimes longer, 
to send a letter from Sedan and get a reply thereto; that during th- 
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latter part of October and all of November, Leniton was sick; that 
he died on the 30th of November, having been taken to a hospital 
at Winfield on the 4th of that month; that upon receipt of the draft 
the officers notified Leniton thereof, and were advised that he was 
ill, and as soon as he was able to would come to Sedan and pay it 
or arrange for its payment; that the officers of the bank soon after 
this learned that Leniton had gone to the hospital, “and for that 
reason held said draft for some days pending the recovery of Mr. 
Leniton, or his directions from some one to look after the matter 
of taking up and paying the draft.” 

It was further alleged that the shipment was made in such manner 
that the consignee could and did take said cotton seed, meal as soon 
as it arrived at its destination, regardless of the acceptance or the 
payment of the draft; that it arrived at Lowe on the 31st of October, 
and was received and unloaded by Leniton prior to the day on which 
the defendant should have presented the draft, and that defendant 
could not have presented the draft in the regular course of business 
and made reply in time for the plaintiff to prevent the consignee 
from taking the meal and using it. 

Although the meal was consigned to the seller and not to the 
buyer, it appears that by some person not disclosed and in some 
manner not explained the meal was unloaded and fed to the con- 
signee’s cattle. The railroad agent did not even know whether the 
meal was left long enough for a demurrage charge to arise, but he 
testified that if the car had stood there any length of time, there 
should have been a demurrage charge, and from his testimony it 
appears that the car was set out October 31st. 

One peculiar feature of the case is that no bill of lading was at- 
tached to the draft, and, if one was ever issued, it does not appear 
what became of it. There was attached a document, referred to 
often in the testimony as a bill of lading, which on its face appears 
to be a memorandum “for use in connection with the standard form 
of straight bill of lading,” approved by the Interstate Commerce 
Commission, and it is an acknowledgment that a bill of lading had 
been issued, and that it is not the original bill of lading nor a copy 
or duplicate, but is intended solely for filing or record. This instru- 
ment, however, recites that there was received, subject to classifi- 
cations and tariffs in effect on the day of the receipt by the carrier 
of the property described in the original bill of lading, a carload of 
cotton seed meal, consigned to the Feeders’ Supply Company, Lowe, 
Kan., and that $68 to apply on prepayment of the charges had been 
received. This document accompanied the draft when it was sent to 
the defendant bank. There was also testimony fairly tending to show 
that the forwarding bank had sent out a number of tracers before 
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the draft was returned. It also appeared that it was the custom 
of the defendant bank to notify the company to whom drafts were 
sent for collection; that a printed form was used, giving a descrip- 
tion, and that it was usually either mailed out or word sent by tele- 
phone; that Mr. Leniton had a telephone at his house with Sedan 
connections. 

It is argued that the defendant was not negligent, and, even if it 
were, such negligence did not cause any damage to the plaintiff. 
It is contended that as the plaintiff and the bank undertook to send 
a sight draft against the shipment protected by the usual bill of 
lading, and so instructed the defendant in the draft itself, and sent 
along a piece of paper purporting to be the bill of lading, it was not 
negligence to assume without careful investigating that it was such, 
and that it would have to be obtained by Leniton or by any one in 
order to get possession of a shipment, “and the defendant had the 
further right to assume that, being protected in this manner, there 
was no special hurry required on its part in the matter of presenting 
the draft for collection or in reporting to the sender.” 

There was evidence that other shipments were not remitted for 
until the lapse of some 40 days or that the delay in this instance was 
only reasonable. It is further urged that the direct cause of the 
plaintiff’s damage was the fact that the shipment was made on‘such 
terms and under such instructions that Leniton could and did unload 
the meal, and without first accounting to any one for the purchase 
price; in other words, that the plaintiff did not attach the original 
bill of lading, as it represented to the defendant that it had done, and 
that this failure was contributory negligence on its part, rendering 
it possible for Leniton to get the shipment as soon as it reached its 
destination without power on the part of defendant to prevent it ; that 
it was even possible for Leniton to get the meal before the draft 
was received by the defendant bank, and the fact that the instruc- 
tions accompanying the draft contained a notation that it was to be 
handled without protest was “an additional slackening of the respon- 
sibility ordinarily imposed in sending a draft to a bank for collec- 
tion.” . 

It was admitted that from the 30th day of October until the 14th 
day of December, 1914, the defendant bank held a chattel mortgage 
on six head of native cows and other property described in a mort- 
gage from Leniton to the bank. The plaintiff offered to show that 
the meal was fed to this stock, but the offer was refused. 

Whatever the effect of attaching to the draft another instrument 
than the original bill of lading, the bank could not help understand- 
ing that the draft was sent to it for collection, that the feed had 
been shipped, and that the collection would be due on its delivery, 
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which would naturally be prompt upon its arrival. It certainly owed 
the plaintiff the duty of using reasonable diligence to carry out the 
agency it had been called upon to exercise, and it is difficult to see 
on what theory the practical inaction during all those weeks until 
some time after the death of Leniton can be justified. 


“The collecting bank must act in good faith, exercise reasonable 
skill in performing its duties, and use due care and diligence in mak- 
ing prompt presentment, demand, and protest, in giving notice of dis- 
honor and in taking whatever steps are necessary to protect the 
customers’ rights or it will be liable for loss. It must forward the 
check for presentment by a direct route and not indirectly by circu- 
lation through branch banks or otherwise.” 7 C. J. § 268, p. 610. 

“When commercial paper is delivered to a banker for collection, 
the banker becomes the customer’s agent to make collection, and he 
undertakes the duty of an agent for all purposes of making the col- 
lection. As in the case of other collecting agents, the bank is re- 
quired to use ordinary or reasonable diligence and care in making the 
collection; and if from its failure to do so, loss results to its cus- 
tomer, it is liable to him in damages therefor.” 3 R. C. L. § 239, p. 610. 


It is claimed that, even if negligent, the defendant bank did not 
cause the plaintiff any loss which it would not otherwise have in- 
curred. It appears, however, that Leniton was a man who handled 
cattle, having mortgaged a number of head to the bank; that the 
consignment of the meal in question was somewhat promptly taken 
from the railroad station and fed to Leniton’s stock; that after an 
illness of some weeks and a stay in the hospital at Winfield, Leniton 
passed away, and afterwards there was collected upon this claim from 
his estate only $127.82, leaving a balance at the time of the trial of 
$433 unpaid. It is hardly possible that had the plaintiff been handling 
this collection for itself it would have permitted all these things to 
happen before requiring payment, and it is unreasonable to believe 
that the delay of the defendant bank did not occasion the loss or a 
considerable portion thereof. 

The undisputed facts render the defendant liable as a matter of 
law. 

The judgment is reversed, with directions to grant a new trial for 
the one purpose of ascertaining the extent of such liabiiitv. 





TRUST COMPANY AND NATIONAL BANK 
EXECUTORS. 


By John Edson Brady 


It is interesting to note the progress being made by the trust 
companies in New York in the matter of securing appointments as 
executors of estates. 

In the year 1915 approximately 2,400 wills were filed for probate 
in the County of New York. Of these, forty-three, or about two 
per cent, named a local trust company as executor. There was a 
slight increase in 1916, during which year there were forty-six 
trust company appointments. In 1917, sixty-two trust companies 
were named as executors of estates and in 1918 the number increased 
to seventy-nine. The returns for 1918 are not quite complete for the 
reason that in the case of many petitions for probate filed toward 
the end of the year the name of the executor is not indicated in the 
available records. However, it is more than likely that a complete 
count will show that the number of trust company appointments for 
1918 is more than double that of 1915. 

Comparatively speaking, there are but few people who realize 
the advantages which lie in nominating a trust company as executor 
of a will. It is only within the past year or two that the trust 
companies have undertaken, through the newspapers and other medi- 
ums, to educate the public in this regard. In time the people will 
learn that a trust company executor costs no more than an individual 
and that the trust company, because of its perpetual existence, its 
experience in financial matters and its careful business methods, is 
far more dependable and economical than the individual. When this 
time comes the trust companies will handle the most of this vast 
amount of business and the business will be handled with greater 
efficiency than ever before. in Alabama it was recently held that a 
man, who could neither read nor write, was nevertheless qualified 
to be appointed administrator of an estate, provided he had what the 
court referred to as “good intelligence.” This shows what incompe- 
tent hands an estate may fall into where there is no will. It is from 
such causes as this that the abnormal amount of litigation involving 
estates of decedents springs. Another fruitful source of litigation 
is due to the failure to have one’s will properly drawn. The testing 
of wills before death is also being actively advocated by the Trust 
Company section of the American Bankers Association. Through 
this plan, which includes a critical examination and correction of 
the instrument by an attorney, other than the drawer, before the 
death of the testator, it is hoped to reduce the large volume of litiga- 
tion which is filling the courts in all parts of the country. The largest 
volume of litigation in the courts in New York is that pertaining to 
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wills. Of this amount, 82 per cent. is of a preventable nature, as it 
centers around the interpretation or construction of the instrument. 
The plan, therefore, to criticise a will the same as is done in the case 
of a contract is already operating toward the conservation rather than 
the: dissipation of estates of decedents. Undoubtedly trust company 
management tends to avoid troublesome and expensive litigation. 

The figures given above indicate that, during the four year period 
covered, the administration of 230 estates of persons dying in New 
York County was entrusted to the local trust companies. Of these 
56 went to a single New York company. Of the 79 appointments in 
1918 this same company received 20. The high record made by this 
company is further shown by the fact that the 79 appointments of 
1918 were divided among 18 different trust companies. 

The effect of the campaign, now being conducted by the trust com- 
panies, to let the public know that they make good executors, is only 
slightly, if at all, reflected in the figures recited. For, no matter how 
many wills are drawn naming trust companies as executors, the event 
does not become a public record until the testator dies and his will 
is offered for probate. 

It is to be noted that the names of no national banks appear in the 
list. That is due to the fact that until recently national banks in the 
State of New York were not empowered to act as executor, or in 
other fiduciary capacities usually filled by the trust companies. 

As originally enacted the Federal Reserve Act authorized the Fed- 
eral Reserve Board to permit national banks to act as executor, ad- 
ministrator, trustee or registrar, “when not in contravention of State 
cr local law.” New York was one of the states in which the granting 
of this permission was held to be in contravention of the laws of the 
state. 

But, under an amendment to the Federal Reserve Act, approved 
September 26, 1918, the situation was changed. In the first place, 
this amendment enlarged the powers which might be granted to na- 
tional banks. It authorized the Federal Reserve Board “to grant by 
special permit to national banks applying therefor, when not in con- 
travention of State or local law, the right to act as trustee, executor, 
administrator, registrar of stocks and bonds, guardian of estates, 
assignee, receiver, committee of estates of lunatics, or in any other 
fiduciary capacity in which State banks, trust companies, or other 
corporations, which come into competition with national banks, are 
permitted to act under the laws of the State in which the national 
bank is located.” . 

The amendment defines the meaning of the words “contravention of 
State or local law” as follows: 

“Whenever the laws of such State authorize or permit the exercise 
of any or all of the foregoing powers by State banks, trust companies, 
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or other corporations which compete with national banks, the grant- 
ing to and the exercise of such powers by national banks shall not 
be deemed to be in contravention of State or local law within the 
meaning of this act.” 

Certain proper restrictions are placed upon the national banks which 
engage in any branch of the trust business. For instance, they must 
segregate all fiduciary assets and keep separate books and records 
pertaining to all fiduciary transactions. The State authorities are em- 
powered to inspect and examine these books and records. 

The principal restriction contained in the amendment is the fol- 
lowing: 

“No permit shall be iSsued to any national banking association hav- 
ing a capital and surplus less than the capital and surplus required 
by State law of State banks, trust companies and corporations exer- 
cising such powers.” 

Among other appropriate safeguards for the protection of the bene- 
ficiaries of trust estates, contained in the amendment, is a provision 
that funds held in trust by the bank awaiting investment shall be 
carried in a separate account and shall not be used by the bank in the 
conduct of its business, unless it shall first set aside in the trust de- 
partment United States bonds or other securities approved by the 
Federal Reserve Board. And then it is provided: “In the event of 
the failure of such bank the owners of the funds held in trust for 
investment shall have a lien on the bonds or other securities so set 
apart in addition to their claim against the estate of the bank.” 

Under the amendment a national bank in any state may now be 
authorized to exercise any or all of the powers enumerated, provided 
it has the requisite amount of capital and surplus and meets the other 
requirements set forth in the amendment. 

It is clear that the national banks are not wasting time in taking 
advantage of the opportunity, thus afforded to them, of broadening 
the scope of their business. During the month of December the Fed- 
eral Reserve Board approved the applications of 26 national banks in 
the State of New York for permission to exercise fiduciary powers. 
Ten of these banks are located in New York city and they now have 
authority to act as trustee, executor, administrator, guardian, assignee, 
receiver and committee of estates of lunatics. Permits under the. 
amendment were issued to 67 national banks in other states in De- 
cember, making a total of 93 approved applications for the entire 
country. 

Just how energetically the national banks will seek to build up their 
trust departments and to what extent they will become real competi- 
tors of the trust companies in this field is, of course, problematical and 
something to be watched with interest, especially by the trust com- 
panies. 





AMERICAN BANKING IN WAR TIME. 


How tHE BANKERS ForMED THE BASIs OF THE NATION’s SUCCESS, 
AND How TuHey Have GIVEN THE WoRLD A 
New Lesson IN ECONOMICS. 


By Francis H. Sisson, 


Vice-President Guaranty Trust Company of New York 


Each succeeding phase of the war emphasized the economic char- 
acter of the elements upon which victory, finally depended. The 
number of men which a belligerent could call to the colors was im- 
portant only to the extent that these men could be equipped, sup- 
plied with munitions and food, transported to the battlefront, and 
maintained as effective units. Any nation may count upon that per- 
sonal valor of its citizens which brings men and women to the re- 
cruiting offices for service in the field. It is not so easy to enlist for 
intelligent and enduring service at home the vast army necessary 
to support and sustain those who fight. There is lacking the thrill 
of adventure. In opposition, active or passive, are considerations of 
ease and profit, always more potent in determining the activities of 
those who are established in life than in ‘restraining the impulses of 
the young and eager. 

Only by an adjustment that touches at every point the social, po- 
litical, and economic life of the entire people, that creates strength 
of conviction, unity of purpose, and, more important still, the spirit 
of cooperation, can a population of miscellaneous nationality, of va- 
ried abilities, of diverse ideals, be mustered for war. Such a task 
requires inspiring leadership first of all, but also it requires the serv- 
ices throughout the country of those who are skilled in those particu- 
lar activities which it is desirable to augment, to alter, or to sup- 
press. Some who should have aided in the adjustment which this 
country was required to make were indifferent or obstructive. Others 
who tried to aid blundered into confusion and futility. 

Neither of these accusations can be brought against the bankers 
of America. At every stage of the adjustment process, through prob- 
lems more intricate and hardly less fateful than those confronting the 
military authorities, the banking institutions of this country gave 
full measure of patriotic, intelligent service. Whether in codperating 
with the Government or in following out enterprises of their own 
devising, the financial houses through all the channels of activity 
which they command kept steadily in view the single object of the 
national welfare. 

The record of service is written in terms of many accomplishments. 
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These latter run from the initiation of policies and the physical and 
mental exertion necessary to make policies effective all the way to 
those less concrete and definable services which express themselves 
in attitudes of mind, which inspire general confidence, and which 
bring to the Government not only a willing. but also an enthusiastic 
support. What America did after she accepted the gage of battle 
as the only alternative to the destruction of democracy througout 
the world was disclosed in the marshalling of millions of men on land 
and sea, in the building of ships, in the production of enormous sup- 
plies of food and materials, and in the gathering together of great 
sums of money for her own use and the use of her allies. To accom- 
plish these things this country had inestimable advantages of popu- 
lation, natural resources, and wealth, but such advantages would have 
been of slight avail without the machinery by means of which popu- 
lation, natural resources, and wealth are transmitted into armies, 
ships, food, munitions, and money. And without men to operate it in 
the interest of the whole nation, that machinery itself would have 
broken its strength upon the tasks upon which it wrought. 

The machinery was the financial system of the United States, a 
system extending into the remotest sections of the country, across 
the seas, and into every civilized land. Not a single operation toward 
the defeat of Germany could have been undertaken without the use 
of that system. At one point or another it touched every activity 
of the nation in ordinary times, but from the moment war was de- 
clared it became apparent that upon the stability of that system and 
the skill with which its resources were developed would depend in 
large part the success of America. 

This was not a new truth to those responsible for the operation 
of the machinery, but it was real news to a great many men and 
women who had always regarded the financial system as some- 
thing apart from their daily lives. It was not until the First Liberty 
Loan campaign opened that perhaps the majority of our people began 
to realize the part that money and credit play in the life of nations. 
It was that campaign which began the unifying process by which 
America was madé ready for war. It was in that campaign that the 
far-seeing inaugurated the educational campaign by which America’s 
attention was directed to the necessity of preparing for peace. 

The bankers of the country came without urging to the support 
of the Government in the Liberty Loan campaigns. Indeed, it is 
highly probable that the first campaign would have failed but for the 
willingness of the bankers to blaze a trail of investment along which 
a people not fully aroused to the importance of the loan, nor fully 
convinced of its safety and advantage, could follow confidently. Their 
support went farther, however, than setting a good example. They 
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undertook and carried out successfully a program of education in 
the nature and advantages of investments in general, which carried 
the public mind into new fields of economic speculation and practice, 
a service of which the value to this country will more and more 
appear as problems of public and international finance demand at- 
tention during the readjustment period. They not only told the pub- 
lic why bonds should be bought, but also showed how it might be 
done. They counselled the investment of past savings, they urged 
the pledging of future savings, they set forth their own credit for 
the use of the people. 

In the various Federal Reserve districts the loan committees were 
composed mostly of the best known bankers. They gave ther own 
time to the larger phases of the work and offered without charge to 
the Treasury Department trained men for the handling of details. 
In their own institutions they established special Liberty Loan De- 
partments with men in charge who knew their business. No one out- 
side the banks has any conception of what the time, knowledge, en- 
thusiasm, and patience expended by the loan workers of the banks 
represented in dollars and cents. Nor was any calculation of this 
kind made by the bankers. They realized what the occasion de- 
manded and met its difficulties with characteristic efficiency, but with 
no thought of remuneration. Nor does the public easily conceive of 
what those campaigns cost many a good, steady, patriotic banker 
in loss of dignity and professional exclusiveness. To see his stately 
property plastered over with posters, not always tasteful in design 
or reserved in phrasing, undoubtedly shocked and hurt more than one 
financier in this broad land, but dignity and exclusiveness went with 
selfishness and profits in the face of the Nation’s needs. 

The result was one of the most remarkable transformations in pub- 
lic opinion that any country has ever experienced. It seemed as if 
almost overnight the great number of Americans realized that there 
was something in banking besides the accumulation of money, that 
it was a highly specialized form of service for the benefit of anyone 
who desired it, and that it was of immense importance that America 
should have possessed such facilities in the mobilization of her fight- 
ing strength. There was grave danger when we entered the war 
that the efforts of the enemy should involve us in a class contro- 
versy. Undoubtedly many people were led to believe that the finan- 
cial interests of the country had more to gain by a war than by a 
continuance of peace. But through the Liberty Loan campaigns the 
people gained a knowledge of banking principles and methods, an 
acquaintance with banking men, that brought these efforts of the 
disloyal and intriguing to nought. All the world knows now that 
America’s financial strength is to be relied upon in this struggle, no 
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matter how long the period may be of actual fighting and readjust- 
ment to peace conditions. 

It was a banker who first saw and had the courage to announce 
that if America was to bear the financial burden which it seemed 
she must bear if the war was to be won, there would have to be a 
restriction of the larger capital issues to those engaged in war work 
or in work essential to the maintenance of the country’s economic 
strength. So important was this truth to the financial stability of 
the country that long before it was officially embodied in the forma- 
tion of the War Finance Corporation’s Committee on Capital issues, 
there existed an unofficial body to which requests for issues were 
submitted. Those who had large sums to invest insisted upon hav- 
ing the judgment of this body, in which the best banking opinion of 
the country was crystallized. The war has furnished no more assur- 
ing example of the ability and willingness of a class of citizens to 
cooperate with the Government in the public interest. It will con- 
tinue to be an unassailable argument against any movement that 
would put the banking system of this country under the .complete 
domination of the Government. Intelligent self-interest, combined 
with patriotism and broad outlook in men of the mental and moral 
calibre of our leading bankers, will always be a better safeguard for 
a nation’s financial structure than the most skillful inventions of 
those whose tenure of office and degree of authority depend upon 
popular favor. 

The war brought forth a great crop of regulatory measures enacted 
by the various belligerents for the purpose of increasing their fight- 
ing efficiency and caring adequately for their non-fighting popu- 
lations. These affected international and internal commerce in a 
variety of ways and tended to confuse those whose operations were 
involved. Many banking institutions not only gave direct and specific 
advisory -information to their customers regarding these regulations, 
but also had experts prepare analyses and summaries for general 
distribution, a form of public service that has been gratefully acknowl- 
edged in every State of the Union. With Federal and State laws 
affecting finance, industry, and trade a similar course was followed. 
In the case of the Excess Profits Tax Law and Income Tax Law many 
institutions added to their printed explanations the services of experts 
who instructed the public in how to make correct returns. Govern- 
ment forms were also distributed. These and related services were 
performed without charge. 

As for Government service, whether in the army or navy or in 
the administration of public affairs, the bankers have an enviable 
record. Many of them enlisted. Older men assumed directory func- 
tions in the Treasury Department, the Red Cross, the Y. M. C. A, 
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and in the undertakings connected with the production of ships, air- 
planes, munitions, and supplies. Wherever there were needed men 
of enterprise, insight, and executive ability, bankers came forward, 
with no thought of personal sacrifice. There is reason to believe that 
in ordinary times many of them would have hesitated to give appar- 
ent assent by their codperation to many of the financial and business 
policies inaugurated, but no difference of opinion was permitted to 
interfere with the Government’s program. These men were big 
enough to work successfully for their country even within the 
restricted forms which political considerations give to public admin- 
istration. 

The bankers were in a position to provide special accommodations 
to members of the overseas forces and very early in the war these 
were offered freely. By one means or another banking institutions 
arranged for the speedy payment of those in service and for the bank- 
ing facilities which would be readily available abroad, no matter how 
much language and customs might differ, or how extensive the 
prejudice against American methods might be. Drafts, letters of 
credit, travelers’ checks, and exchange have entered into the expe- 
rience of many a bewildered soldier since this country took up the 
fight. In the minds of all these and of solicitous friends and relatives 
at home, they are going to remain as memorials of banking service 
rendered in a time of great need. In the trust companies those going 
abroad found reliable agents to care for their property and business 
affairs. Banks having offices abroad invited officers and men to call 
there at any time, not merely when they had business to transact, 
but even if only to shake hands with another American and to get 
proof that the bank back home was after all a human institution. 

From the very beginning of the great war the bankers of this 
country gave the very best of their thought on matters of national 
concern. They studied every activity of the Government in the 
light of its effect upon the economic structure. Because their busi- 
ness is the practical application of economics they were best fitted 
to judge of possibilities and probable effects in this field, and because 
their other services to the Government and the public had been 
performed so disinterestedly and so well these judgments were 
received with a respect and studied with an intensity never before 
accorded to the public utterances of bankers in this country. 

Through newspaper interviews, magazine articles, public addresses, 
booklets, and pamphlets, the bankers directed attention to the signifi- 
cance of the steps which the nation took to defeat Germany, and 
of the conditions at home and abroad which the war brought about. 
They endeavored to inculcate the habit of thinking correctly and 
sanely. They awakened an interest in personal and public economy, 
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and a knowledge of the principles of that science is making head- 
way over the land, after years of neglect. With courage and vision 
they attacked the problems of the future and pointed the way to a 
renewal of healthy prosperity. Public opinion moves slowly except 
when the emergency is apparent. The bankers of America are hop- 
ing they can make clear to all how necéssary in the future is going 
to be that spirit of co-operation and service which guided them 
during the crucial war days. 


ASIA BANKING CORPORATION. 


A movement indicating the importance with which American bank- 
ing institutions regard trade relations of the United States with the 
Far East was made in the opening for business on the tenth of 
February of the Asia Banking Corporation, at 60 Liberty street, 
New York. 

The Asia Banking Corporation will conduct a general Far Eastern 
banking business, specializing in the development of American import 
and export trade. It issues commercial and travelers’ letters of credit, 
negotiates drafts and acceptances, makes payments and transfers of 
money by mail or cable; in short, offers to American importers and 
exporters the thorough equipment of a foreign trade bank, with spe- 
cial direct facilities in connection with China and the Far East in 
general. 

The head office in the Orient is at Shanghai and is now open for 
business. Other branches are being opened at Hankow, Peking, 
‘Tieutsin, Changsha, Harbin and Vladivostok. 

The organizers and shareholders of the corporation are the follow- 
ing nationally-known banks: Guaranty Trust Company of New York; 
Bankers Trust Company, New York City; Mercantile Bank of the 
Americas, New York City; First National Bank of Portland, Oregon; 
National Bank of Commerce of Seattle, Washington; Anglo and 
London, Paris National Bank of San Francisco. 

Charles H. Sabin is president of the:Asia Banking Corporation; 
the vice-presidents are Albert Breton and Ralph Dawson; Robert A: 
Shaw, secretary; F. R. Sandford, Jr., treasurer; E. C. Brownell and 
Robert Buchan, assistant treasurers, 

The directorate is made up of executives of the stockholding banks, 
Captain Robert Dollar, of San Francisco, and Geo. Ed. Smith, presi- 
dent of the Royal Typewriter Company, New York City. 

W. C. Lane, vice-president of the Guaranty Trust Company, and 
Ralph Dawson, vice-president of the Asia Banking Corporation, are 
in charge of the organization of the various branches, 





INQUIRIES AND CORRESPONDENCE 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. 
If the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference to 
the transaction out of which the question arises. 


CHECK SIGNED IN NAME OF CORPORATION AND 
DELIVERED IN PAYMENT OF INDIVIDUAL 
DEBT OF CORPORATE OFFICER. 


Editor Banking Law Journal, New York, February, 1919. 

Dear Sir:—Will you kindly give us references to any legal decisions which bear 
upon the following circumstances: 

A and B gave a joint note to C bank. A paid his half and B paid his by part 
payments, such payments being checks drawn by a corporation signed by B’s brother 
as an officer. (B was also an officer), and such checks were made payable directly 
to C bank. The note was duly paid in full but since that time the corporation be- 
came bankrupt. The trustees in bankruptcy now propose suit against C bank for 
the recovery of the amount of these several checks, all of which were drawn 
against the corporation funds. Allowing that the bank had no knowledge that 
bankruptcy was impending, can recovery be made from the bank? 

Has not the bank the right to assume that the several amounts of the checks 
were charged to B’s account with the corporation? Was the bank laying itself 
liable in accepting such checks as part payments? 

We have made a diligent search for several years back in your published de- 
cisions but fail to discover any bearing upon the particular point at issue, viz.: 
can recovery be made from bank? Asst, CASHIER. 


Answer: The question here presented is this: if an officer of a 
corporation signs a check drawn against the corporate bank account 
and delivers it to B, another officer, by whom Jit is given to a bank 
which is named as payee in the check, in payment of B’s individual 
indebtedness, can the bank be compelled to repay the amount in an 
action brought by the trustees of the corporation in bankruptcy? 
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There are a number of decisions, wherein it has appeared that a 
corporate officer has signed a check drawn against the corporation 
bank account and delivered the check to another party in payment of 
his individual indebtedness. These cases hold that the person, who 
receives a check in such circumstances, may be compelled to repay 
the money, if it appears that the officer acted without authority in 
signing and delivering the check. There seems to be no reason why 
the rules applied in these cases should not be applied in a case in- 
volving the circumstances set forth in the inquiry above. In principle 
there is no distinction between a case where an officer of a corpora- 
tion draws a check against a corporate bank account and delivers 
it in payment of his individual debt and a case where the officer de- 
livers the check to some other person, to be used in the payment of 
the latter’s individual debt. In either case the person who receives 
the check has notice that he is receiving the funds of a corporation 
in payment of a debt which is owing from someone other than the 
corporation. 

A decision of the character of those above referred to is Gerard 
v. McCormick, 130 N. Y. 261. This decision was published in Volume 
32 of the Banking Law Journal at page 80. It here appeared that W. 
M. Boswell was the agent of the plaintiffs to collect rents. He de- 
posited his collections in a bank account, entitled “Wm. Boswell, 
Agent Glass Buildings.” Subsequently he drew a check against this 
account, signed “Wm. Boswell, Agent Glass Building,” and delivered 
it to the defendant in payment of his own obligation. In an action by 
the plaintiffs to recover the amount of the check from the defendant, 
the defense offered was that the defendant had received the check for 
value in good faith and without notice of the plaintiffs’ rights, if they 
had any. A verdict was found for the plaintiffs, upon which judgment 
was entered. There was nothing in the case to raise any question as 
to the defendant’s good faith, except that he received a check signed in 
the manner described in payment of Boswell’s individual debt, without 
inquiry as to his right to so use the funds of his principal. 

In affirming the judgment the Court of Appeals said: “We think 
that the form of the signature to the check was sufficient to put the 
payee on inquiry as to the right of the agent to pay his personal debt 
out of the fund. * * * Incase a person, having notice that money 
or property is held by another in a fiduciary capacity, receives it with- 
out inquiry from the agent, in satisfaction of his personal debt, the 
sum or property so received may be recovered by the true owner, un- 
less the agent was authorized to so dispose of it.” 

When a person receives a check which upon its face shows that it 
is drawn against the account of a corporation or represents funds be- 
longing to the corporation in payment of a debt of an officer of the 
corporation or of some other party, the law is that the person re- 
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ceiving the check is put upon inquiry as to the authority of the person 
so using the check. The person receiving the check knows that it 
represents money belonging to the corporation. He knows that it is 
being used for a purpose apparently outside of the corporate objects. 
He is not entitled to make any assumptions in the premises with ref- 
erence to the rights of the officer to make such use of corporate funds, 
but is bound to ascertain the true facts. The case of Rochester, etc., 
Company v. Paviour, 164 N. Y. 281, is a decision quite similar to the 
case here presented. It there appeared that one Briggs, the treasurer 
of the plaintiff corporation, was authorized to draw checks against 
the corporation’s bank account for proper corporate purposes. He 
drew two checks to the defendant’s order which he delivered to the 
defendant in payment of the premiums on insurance policies issued 
to one Duffy, covering buildings in which the plaintiff had no interest. 
In holding that the plaintiff was entitled to recover the amount of the 
checks, the court observes, at page 284: “The checks themselves 
gave notice of a suspicious fact and invited inquiry in relation thereto. 
They showed upon their face the fact that Briggs was apparently 
using the money of the plaintiff for his own purposes, since they were 
not his checks, but the checks of a corporation issued by him as 
treasurer.” 

Another decision along these lines is St. Louis Charcoal Co. v. 
Lewis, 154 Mo. App. 548, 136 S. W. Rep. 176, where it was said: “No 
one has a right to pay his debt with another’s check, unless he shows 
that the other has given him such authority. This may not be true 
in case of the use of money which overpowering necessity requires 
shall be allowed to pass current from hand to hand without inquiry 
from whence it came. In this case the check was drawn on the ac- 
count of the corporation, by the president, for the payment of his 
individual debt. The face of it carried notice of its irregular and il- 
legal character, and if used by the creditor, he runs the risk of being 
called upon to restore it.” 

Furthermore, it is well settled that, where the purchaser of a ne- 
gotiable instrument is, by the form of the instrument, put upon in- 
quiry as to the right of the holder to negotiate the same under the 
circumstances, and the purchaser makes no inquiry, he is presumed 
to have knowledge of such facts as would have been disclosed by 
proper inquiry. 

The question then resolves itself into this: if reasonable in- 
quiry on the part of the bank would have disclosed that the officer, 
who signed the checks in question, acted without authority then the 
bank is in the same position as though it had received the checks with 
actual knowledge of such want of authority on the part of the officer 
and can be compelled to repay the amount of the checks at the in- 
stance of the receiver of the corporation. 





VIGOROUS PROTEST. 


Strong Resolutions by the Trust Company Section Against the 
Removal of the American Bankers Association. 


WHEREAS, the Committee on Coordination of Association activi- 
ties, created by the Executive Council to unify the efforts and work 
of the Association, reported to the Chicago Convention in regard to 
the question of moving the headquarters of the Association to either 
Washington or Chicago that, in their belief, such a move was not 
advisable nor practicable at this time, but recommended instead that 
an office be opened as soon as practicable in Washington, in charge of 
a, competent representative as assistant to the general counsel and 
with such other duties as might be required by the Administrative 
Committee, which report was unanimously adopted by the Conven- 
tion, the supreme body. thereby declaring its policy and purpose in 
accordance therewith, and 

WHEREAS, the Administrative Committee of the Association 
adopted a resolution at its meeting in New York on January 23rd, 
1919, giving reasons, more specious than sound, why the headquarters 
should be removed to Washington, and directing that such resolution 
be forwarded to the members of the Executive Committees of the 
respective Sections and the members of the Executive Council of the 
American Bankers Association, and upon majority vote that. such 
removal be proceeded with, which majority vote, it is confidently 
believed, had been obtained without due consideration and in defer- 
ence to the prestige of the Administrative Committee, and 

WHEREAS, in view of the mandate of the general convention that 
the General offices should remain in New York, such removal cannot 
with propriety be proceeded with by direction of a lesser authority, 
but will require contrary action at the next general convention, if 
then deemed wise and practicable, and 

WHEREAS, irrespective of the propriety the following reasons 
demonstrate the soundness of the decision of the general convention 
that removal to Washington is at present neither wise nor practicable, 
but the purposes of the Association will be best served by the estab- 
lishment of a branch office there as recommended by the Committee 
on Coordination, viz.: 


1. The Association is a financial, not a political organization, and New 
York, where its headquarters are located, is the financial centre of the Nation; 

The largest Federal Reserve Bank and the largest financial institutions are 
located in New York; 

2. The greater part of the membership necessarily visits New York in 
connection with financial business and in far greater numbers than in any 
other city. The advantages to them of the facilities of the Association offices 
and the advantages to the Association of their personal touch in connection 
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with Association affairs and their advice on matters of banking policy and 
practice would be lost in a large degree by such removal; 

3. The Association, through its Federal Legislative Committee, working 
from headquarters in New York with occasional visits to Washington, and 
working through its members in every state, has been increasingly successful 
in a legitimate way in procuring the serious attention and action of Congress 
upon matters of law and legislative policy affecting banking interests, and the 
association has acquired a reputation of working for sound banking and the 
public welfare and not for selfish ends. There is grave question whether 
this favorable standing would not be lost and the dignity and weight of 
influence of the Association minimized and discredited by removal of the main 
headquarters to the Nation’s Capital. Too much familiarity breeds contempt 
The public charge made through the newspapers impressed upon the minds of 
the people, that a great organization of bankers was camped as an organiza- 
tion of lobbyists at the seat of the national government, however far from the 
truth, might be disastrous to its future effectiveness; 

4. Congress only meets certain months in the year, and for the gathering 
of information and activities in connection with legislation, as well as for pre- 
senting matters for attention to the various departments of Government, a 
branch office as recommended by the Committee on Coordination, maintained 
in a quiet and unobstrusive way, would answer every purpose. Anything more 
would be harmful rather than beneficial. More effective legislative work is 
done away from than at the Nation’s Capital. 

All the interests of the national banks which call for a representative in 
Washington, as well as all banks organized under ‘state charters, can be 
effectively handled by a representative in a branch office; 

5. From the standpoint of the state institutions who favor continuance of 
their state charters and regulations, the thought suggests itself that the main- 
tenance of the Association headquarters at the National Capital might have 
a tendency towards nationalization of all state institutions and the gradual 
extinction of state banks by the subtle influence of the national atmosphere 
upon the Association itself, which is the source and mouth-piece of their 
aims and policies. 

6. Aside from matters of Federal Legislation, interpretation of laws and 
departmental rulings, there are many other activities of the Association—pro- 
tection against criminals, education, insurance, improvement of banking meth- 
ods, publication of the Association Journal—as to which there is absolutely 
no reason for the removal to Washington, and in the promotion of which 
the Association is immeasurably better equipped at its present location than 
elsewhere, and 


WHEREAS, the proposed removal will be especially detrimental 
to the Trust Company Section for the following reasons: 

1. The work of the Trust Company Section, which is constantly 
reaching a higher state of efficiency, cannot be effectively prosecuted 
if removed from its present location. 

2. A close personal relationship has been developed through the 
contact of members with the Secretary’s office while visiting New 
York from all parts of the country. 

3. The Section’s Committee on Federal Lastibicen has demonstrated 
its ability to effectively prosecute its work as at present constituted 
and without any taint of accusation relative to lobbying. 
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4. The Section’s Committee on Publicity, through which substan- 
tial savings have already been effected for member companies in all 
parts of the country and through whose program of action when more 
fully executed will be enabled to effect savings of many hundreds 
of thousands of dollars for members, and greatly stimulate fiduciary 
activity in all parts of the country, and the fullest measure of help 
for the prosecution of this Committee’s program can only be success- 
ful through the kind of assistance obtainable in New York. 

5. The Committee on Cooperation with the Bar, which was created 
at the last Convention of the Association at Chicago, has formed 
facilities in New York City, which, if disturbed, will seriously impair 
the usefulness of its work which is of vital importance to trust com- 
panies in every state in the Union. 

6. The Chairman and members of other important Committees of 
the Section during their frequent visits to New York are enabled to 
further the work of their several Committees through a conference 
or reference to important papers on file in the Section’s office, all of 
which contact would be destroyed if the offices were removed to 
Washington, and 

WHEREAS, for the above reasons as well as for minor reasons of 
inexpediency in losing a large part of a trained office force, the expense 
and inconvenience involved in such a removal of the entire Associa- 
tion headquarters, and above all because we feel that the hasty 
decision for removal has been based upon insufficient consideration 
and that the entire membership of the Association should not be 
deprived of a voice in the matter; 

Therefore, be it 


RESOLVED, That it is the consensus of opinion of the Trust 
Company Section of the American Bankers Association that no further 
action be taken in respect to the contemplated change until the next 
annual session of the general convention, which is the supreme body 
of the Association, and, 

Be it further 


RESOLVED, That copies of this resolution be forwarded immedi- 
ately to the President and Vice-Presidents of the Association, the 
members of the Executive Council and members of the Executive 
Committees of the various Sections, and that the Secretary of the 
Trust Company Section be instructed to procure publication of this 
resolution in the next issue of the Journal of the Association and for- 
ward same to all members of the Trust Company Section. 

I hereby certify that the foregoing is a true and correct copy of a pre- 
amble and resolution adopted by the Trust Company Section of the American 


Bankers Association at a meeting held on the 21st day of February, 1919, in 
New York City, N. Y. 


LEROY A. MERSHON, Secretary. 





MISSISSIPPI VALLEY PROMOTES SEVEN OFFICERS. 


The election of Hord Hardin and John R, Longmire as vice-presi- 
dent and vice-president and bond officer, respectively, of the Missis- 
sippi Valley Trust Company of St. Louis at a regular meeting of 
its board of directors on February 12. Mr. Hardin and Mr. Longmire 
both entered the service of the Mississippi Valley Trust Company 
as office boys—Hardin in 1903 and Longmire in 1908. Both are 
graduates of the St. Louis University, and Mr. Hardin is known to 
bankers and attorneys all over the state as the author of Hardin’s 
Banking Law of Missouri, annotated. 

This is not the first time that the Mississippi Valley Trust Company 
has given high executive positions to men who entered its service in 
humble capacities. Frederick Vierling, vice-president and trust officer, 
started out with the company as stenographer, and so did William 
McChesney Martin, formerly a vice-president and now chairman of 
the board of directors of the Federal Reserve Bank of St. Louis. Mr. 
Martin is the author of a series of articles covering the issues of seven 
years of the Banking Law Journal under title, “Modern Banking and — 
Trust Company Methods.” 

Mr. Thomas J, Kavanaugh was re-elected manager of the company’s 
credit department and also appointed manager of the new business 
department. 

The safe deposit officer, Mr. Frank C. Ball, was made safe deposit 
officer and assistant secretary. 

The chief clerk of the real estate department, Mr. Orville Grove, 
was made assistant real estate officer. The chief clerk of the safe 
deposit department, Mr. O. G. Hanson, was made assistant safe deposit 
officer. 

Mr. Paul Bakewell, Jr., who entered the company last year as 
assistant counsel, was made assistant trust officer and assistant counsel, 

Mr. O. A. Rowland, of the credit department, was elected assistant 
manager of that department. 

The company’s official roster, as now constituted, is as follows: 
Julius S. Walsh, chairman of the board ; Breckinridge Jones, president; 
William G. Lackey, vice-president; Frederick Vierling, vice-president 
and trust officer; J. Sheppard Smith, vice-president ; William M. Fitch, 
vice-president and farm loan officer; Hord Hardin, vice-president ; 
John R. Longmire, vice-president and bond officer; James E. Brock, 
secretary; Henry C. Ibbotson, assistant secretary; C. Hunt Turner, 
Jr., assistant secretary; Edwin J. Kropp, assistant secretary; Robert 
W. Fisher, assistant secretary ; Edward A. Haight, assistant secretary ; 
James A. Weaver, assistant secretary; Frank C. Ball, assistant secre- 
tary and safe deposit officer; A. H. Roudebush, assistant trust officer 
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and counsel; Paul Bakewell, Jr., assistant trust officer and assistant 
counsel; Jesse H. Keebaugh, assistant trust officer; Fred A. Gissler, 
assistant trust officer; Cecil A. Tolin, assistant trust officer; Walton 
W. Steele, assistant farm loan officer; Charles G. Cobb, assistant farm 
loan officer; John P. Sweeney, assistant bond officer; George Kings- 
land, real estate officer; Orville Grove, assistant real estate officer; 
Oliver G. Hanson, assistant safe deposit officer; Thomas J. Kavanaugh, 
manager credit department; G. Prather Knapp, publicity manager. 


AGRICULTURAL COMMISSION, AMERICAN 
BANKERS ASSOCIATION 


Bankers from all parts of the United States will assemble at the 
nation’s capital February 26th and 27th to attend the joint conference 
of the Agricultural Commission of the American Bankers Association 
and the Agricultural and Educational Committees of the forty-two 
State Bankers Associations with the secretary, assistant secretaries 
and bureau chiefs of the Department of Agriculture, representatives 
of the Bureau of Education and the Federal Farm Land Board. 

George E. Roberts, of the National City Bank of New York, also 
a member of the Commission, former director of the mint and an 
authority of banking and economics, says: 


“The end of the war should not cause any relaxation of interest or 
efforts in the promotion of a more scientific agriculture. The greatest 
single industrial interest in this country is agriculture, and upon its 
prosperity and efficiency all other industries largely depend. 

“The problem of food production and distribution is entitled to the 
best thought that can be applied to it. The task of feeding the popu- 
lation, of conserving the fertility of the soil and of developing the 
science of agriculture should have the most careful attention. It is the 
very basis of the social order. 

“Tt is the ambition of all to have a better state of society in the 
future. We hope for better relations between classes, and better living 
conditions for all, In no way can more-be done to this end than by 
improving the productiveness for the farms, for not only would the 
great population upon the farms be directly benefited, but the wage- 
earners of the cities also will be benefited. 

“The banker-farmer movement should be pushed with redoubled 
vigor. The bankers of every country should come together for this 
purpose, and invite the co-operation of the business organizations.” 


Secretary of Agriculture Houston has specifically mentioned the 
part played by the banker in making possible the achievement of the 
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American farmer in production and has indicated the desire of the 
Department that the banker-farmer co-operation should be extended. 

Among the speakers at the conference are David F. Houston, Secre- 
tary of Agriculture; Charles E, Lobdell of the Federal Farm Land 
Board, and Dr. A. O. Neal of the Bureau of Education. 


THE THIRD NATIONAL OF ST. LOUIS. 


With a capital of $2,000,000, the Third National Bank of St. Louis 
prid a regular dividend in 1918 of 12 per cent and extra dividends 
of 5 per cent, making 17 per cent in all. A total of $340,000 was paid 
in dividends in the year, and in addition a bonus of 25 per cent of the 
annual salary of each employee was added to his pay check at the 
close of the year. 

The Third National Bank is the oldest national bank in Missouri, 
celebrating its fifty-fifth anniversary on Christmas day. From the 
very beginning the bank has employed a steady and substantial 
growth. Its resources are now over $63,000,000. An official announce- 
ment issued by the bank on its birthday says: “Like a veteran 
warrior with many years of chivalric service behind him and with 
confident eyes to the future, the Third National Bank of St. Louis 
stands to-day vigorous in its fifty-fifth year, proud of the part it has 
played in the development of the splendid city of St. Louis and the 
great Southwestern territory, with its large family of prosperous 
business men and women about it, and with a great circle of young 
people to whom it will point the way to success and happiness— 
helping, teaching, encouraging—and being foster financial father—a 
duty, an obligation, an opportunity for which it is eed thank- 
ful, on this fortunate birthday of its long career.’ 


bbe 





A YOUNG MAN HEADS AN OLD BANK. 


The recent election of Raymond E. Jones to the presidency of the Merchanis 
National Bank of New York makes that gentleman one of the youngest bank 
presidents in the city. Mr. Jones was born in New York City September 15, 1884, 
and was graduated from DeWitt Clinton High School in the class of 1901. Soon 


RAYMOND E. JONES 
President Merchants’ National Bank 


after his graduation, began his banking career as a messenger in the New York 

office of the Royal Bank of Canada. He pursued his studies at night, and soon 

gained a clerkship. His natural bent was toward foreign banking, and a close study 

of that branch of the business made him an expert. At the early age of twenty- 
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one he was given the management of one of the foreign departments of the 
Royal Bank of Canada, and later became its general agent here. 

Mr. Jones was in the service of the Royal Bank of Canada for seventeen years, 
at the end of which time, August 1, 1917, he became connected with the Merchants 
National Bank as vice-president. His next step was to succeed Theodore E. Burton 
as president, when he was elected chairman of the board of directors. He is the 
eleventh president of the Merchants National Bank, which was organized as the 
Merchants Bank in 1803, at its present site, No. 42 Wall Street. Its articles of 
association were prepared by Alexander Hamilton. 

The business interests of Mr. Jones are varied and extensive. He is interested 
in the sugar industry, and has a good knowledge of the business. He was until 
recently president of the Sugar Sales Corporation, of which he is still a director. 
He is also a director 6f the Rio Canto Sugar Company. He is president and 
director of the Breathitt Coal and Timber Corporation, and director of the Es- 
condida Company. 

Mr. Jones is a member of the American Bankers Association, the New York 
State Bankers Association, the New York Credit Men’s Association and St. George's 
Society, and he is also a member of several local clubs. 


AN EXCELLENT WORK. 


The publicity aids which are being afforded the trust companies of the country 
by the Trust Company Section of the American Bankers Association constitute 
an invaluable piece of work by the publicity committee of that section. The 
various plans and forms that are devised by the committee for the purpose of 
aiding the companies are being used advantageously by them, and they are mani- 
festing their appreciation for the assistance in most substantial terms. The March 
number of the Banking Law Journal will contain a special article showing in 
detail these activities. 


THE TRUST COMPANIES’ BANQUET. 


The eighth annual banquet of the Trust Companies of the United States, under 
the auspices of the Trust Company Section of the American Bankers Association, 
at the Waldorf-Astoria in New York, was held on the 20th inst. The following 
was the honorary committee of arrangements: 

Chellis A. Austin, president Mercantile Trust & Deposit Co., New York. 

Frank W. Blair, president Union Trust Co., Detroit, Mich. 

M. N. Buckner, president New York Trust Co., New York. 

Lynn H. Dinkins, president Interstate Trust & Banking Co., New Orleans, La. 

E. D. Hulbert, president Merchants Loan & Trust Co., Chicago, III. 

Willard V. King, president Columbia Trust Co., New York. 

Alvin W. Krech, president Equitable Trust Co.. New York. 

Uzal H. McCarter, president Fidelity Trust Co., Newark, N. J. 

Edwin S. Marston, president Farmers Loan & Trust Co., New York. 

John H. Mason, president Commercial Trust Co., Philadelphia, Pa. 

E. P. Maynard, president Brooklyn Trust Co., Brooklyn, N. Y. 

Isaac H. Orr, vice-president St. Louis Union Trust Co., St. Louis, Mo 

Seward Prosser, president Bankers Trust Co., New York. 

Chas. H. Sabin, president Guaranty Trust Co. of New York, New York city. 

Philip Stockton, president Old Colony Trust Co., Boston, Mass. 

Geo. C. Van Tuyl, Jr., president Metropolitan Trust Co., New York. 





THE BANKING LAW JOURNAL 


Photograph by Capt. Frederick Place, A. S. U.S.A. 
PAY-DAY IN FRANCE 
American Aviation Officers collecting from Uncle Sam through a traveling bank in the camp at Tours 


“THE LIBERTY TORCH.” 


The latest movement into the publicity field by an individual bank with a maga- 
zine of its own is made by the Liberty National Bank of New York. The publica- 
tion is appropriately named “The Liberty Torch,” and the artistic taste and editorial 
ability displayed in the initial number make it plain that it is destined to light the 
way to the Liberty National Bank in the right way and along the right paths. 

The first number of “The Liberty Torch” contains some good special articles on 
current topics, a variety of news and personal items concerning the bank and 1ts 
affairs, and an interesting article, accompanied by a picture in uniform, concerning 
the war activities of Colonel Harvey D. Gibson, the president of the Liberty 
National Bank. Colonel Gibson had command of 6,200 Americans in France en- 
gaged in the grand work of the Red Cross—the most humane, the most patriotic 
and the most unselfish efforts ever put forth by an organized body of human 
beings. Colonel Gibson performed his share of the work as commissioner of the 
American Red Cross for France in a manner that covered him with glory, and he 
undoubtedly returns to his army of 300 at the Liberty National with the feeling 
that his achievements in army life can be matched with the success of his business 
enterprise at home. 


—% 


MR. TWITCHELL HONORED BY HIS ASSOCIATES. 


In recognition of his personal interest and devotion to the welfare of his 
subordinates, Herbert K. Twitchell, president of the Chemical National Bank 
of New York, was presented with a silver loving cup by the officers and 
employees of the institution, on Tuesday, February 11. The affair reflected 
the spirit of genuine co-operation that governs the management and opera- 
tion of the Chemical National, which in turn makes possible the present sub- 
stantial progress of the bank. 





NEW VICE PRESIDENTS AT THE LIBERTY. 


At a meeting of the Board of Directors of the Liberty National 
Bank of New York, held January 28, two new vice-presidents were 
elected to the staff—Joseph S. Maxwell and George F. Murnane. 


LIEUTENANT-COLONEL GEORGE F. MURNANE 


At the age of 36 Joseph 5. Maxwell entered the Liberty with a rec- 
ord of nineteen years of splendid achievement at the First National 
Bank of New York. His training has been practically “from the 
ground up” with especial development in the field of banking credit. 
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In 1914, at the outbreak of the World War, he was appointed a mem- 
ber of the sub-committee on “Emergency Currency” for the National 
Currency Association of New York. There passed through the hands 
of this sub-committee, in a very short space of time, collateral amount- 


JOSEPH S. MAXWELL 


ing to 650 millions of dollars. Approximately 60 per cent. of this 
amount consisted of commercial paper, the responsibility for which 
rested entirely on Mr. James H. Perkins, Vice-President of the Na- 
tional City Bank, and Mr. Maxwell. This committee was most exact- 
ing in its examination of securities pledged and the final report of the 
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completion of its work showed that not a dollar of this vast «mount 
pledged was of doubtful value. 

In May, 1915, Mr. Maxwell was appointed Assistant Cashier of the 
First National, at the same time retaining active connecton with the 
credit department of the bank. For several years he has served on 
the committee of Credit Education of the New York Association of 
Credit Men, and has supervised educational courses on credit and man- 
agement for the Y. M. C. A. He was also secretary, treasurer and 
trustee of the Bankers’ Safe Deposit Company. 

He is a member of the Union League, Bankers’ and Robert Morris 
Clubs. 

Lieutenant-Colonel George F. Murnane, Deputy Commissioner for 
France for the American Red Cross, is a graduate of Lehigh Univer- 
sity of the Class of 1910. He started his business career in the ad- 
vertising department of the New York Telephone Company at Buffalo, 
coming to New York in 1911 as assistant to Mr. S. M. Greer, Metro- 
politan manager for the company, and now vice-president of the Bank- 
ers Trust Company. 

In 1912 he went with the H. K. McCann Company, where, on No- 
vember 15, 1913, he was elected general manager. In this capacity he 
was largely responsible for the thorough organization of the company. 

In June, 1917, he went to Washington to work with Mr. Harvey 
Gibson on organization matters for the American Red Cross. In 
October of the same year he was elected a vice-president of the Mc- 
Cann Company. In June, 1918, with the rank of major, he sailed for 
Europe as deputy to Colonel Gibson, American Red Cross Commis- 
sioner for France. Due to his remarkable record at Paris headquar- 
ters, he was recently elevated to the rank of Lieutenant Colonel. 

He is a member of the Psi Upsilon, the Bankers’, the Transporta- 
tion, and the Glen Ridge Country Clubs. 





Look at your Investments 
from a National viewpoint 


HESE are fast moving times. 

Quickly changing conditions call 
for quick action. If you know your 
securities are liquid, you don’t have 
to worry. 


We suggest that you look sharply 
at your investments with a view to 
their national as well as local market. 


Better yet, let us go over your list 
with you. We are constantly making 
timely suggestions to banks with refer- 
ence to the current value of their in- 
vestment. In many instances this has 
saved a good deal of worry. Is it not 
possible we can serve you in like 
manner? 


And may we remind you—our 
organization, national in scope, brings 
the country’s viewpoint and entire 
investment market to your door. 


SERVICE 
TO BANKS 


The National City Company 


National City Bank Building New York 


Uptown Office : 514 Fifth Avenue, at 43rd Street 
CORRESPONDENT OFFICES 


AiBany, N. Y. 

Ten Eyck Bidg. 
ATLANTA, Ga. 

Trust Co. of Ga. Bldg. 


BaLtimore, Mp. 


Charies and Fayette Sts. 


Boston, Mass. 

10 State Street 
Burraco, N.Y. 
Marine Bank Bidg. 
Cuicaco, ILL. 

137 So. La _— St. 
CINCINNATI, On! 

Fourth Natl. Bk. Bidg. 
CLEVELAND, OHIO 

Guardian Bldg. 


Bonds 


Dayton, On!I0 
Mutual Home Bidg. 


Denver, CoLo. 
718 17th Street 


Derrorr, Micn. 
147 Griswold Street 
Har 


INDIANAPOLIS, IND. 
Fletcher Savings & 
Trust Bidg. 
Kansas City, Mc. 
Republic Bidg. 


a ANGELES. CAL. 


607 So. Spring Street 


TFORD, Conn. 
Conn. Mutual Bidg. 


MINNEAPOLIS, MINN. 
McKnight Bidg. 
Newark, N. J. 
790 Broad St. 
New ORveans, La. 
Baronne St. 
Camageurma, Pa. 
dg Street 
tt Pa 
Farmers Bank Bldg. 
PORTLAND, ME. 
mgress Strect 
PORTLAND, ORE. 


Railway Exchange Bidg. 


PROVIDENCE, R. 1. 
Industrial Trust Bidg. 


Short Term Notes 


ay VA. 

Mutual Bidg. 
San FRANCcI8CO, CAL. 

424 California St. 

SEATTLE, WASH. 

Hoge Bidg. 
SPRINGFIELD, Mass. 

Srd National Bank Bidg. 
St. Louts, Mo. 

Bk. of Commerce Bldg. 
WASHINGTON, D. C. 

741 16th St., N. W. 
WILKEs Barre, Pa. 

Miners Bank Bldg. 
Lonpon, E. ©. 2 Eng. 

36 Bishopsgate. 


Acceptances 
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COMPARATIVE NEW. YORK BANK. STATEMENT. 


The following table shows the loans and deposits of the associated banks, re- 
ported to the New York Clearing House for the week ending Feb. 9, 1918, and 


Feb. 8, 1919: 


Members of Federal 
Reserve Bank 


Bank of New York 

Bank of the Manhattan Co... 
Merchants National 

Mech. & Metals Nat 

Bank of America 


National City Bank 
Chemical National Bank 
Atlantic National 

Nat. Butchers & Drovers.... 
American Exchange Nat 


National Bank of Commerce. 
Pacific Bank 

Chatham & Phenix Nat 
Hanover National 

Citizens National 


Metropolitan Bank 
Corn Exchange 
Importers & Traders 
National Park 

East River National 


Second National Bank 
First National 

Irving National 

N. Y. County Nat 
Continental 


Chase National 

Fifth Ave. 

Commercial Exchange....... . 
Commonwealth Bank....:... 
Lincoln National 


Garfield National 
Fifth National Bank 
Seaboard National 
Liberty National 
Coal & Iron National 


Union Exchange Nat 
Nassau Nat. Bank Bklyn.... 


State Banks not 
Members of Federal 
Reserve Bank 


Greenwich Bank 
Bowery Bank 

N. Y. Produce Exch 
State Bank 


‘Loans and 
Discounts 


Average 
1918 


41,085,000 
21,614,000 
162,055,000 
33,499,000 


558,656,000 
70,815,000 
15,397,000 

2,577,000 

115,041,000 


329,347,000 
12,100,000 
71,853,000 

145,762,000 
34,957,000 


22,071,000 
101,609,000 
36,814,000 
184,579,000 
2,699,000 


20,242,000 
206,176,000 
91,748,000 
8,657,000 
5,889,000 


304,200,000 
17,573,000 
5,670,000 
5,936,000 


10,817,000 
6,102,000 


11,720,000 


12,769,000 
13,282,000 


14,016,000 

4,265,000 
18,169,000 
24,300,000 


Loans and 
Discounts 
Average 
1919 


$48,807,000 
63,734,000 
28,977,000 
153,998,000 
33,701,000 


608,287,000 
88,203,000 
15,207,000 

3,274,000 

106,172,000 


391,070,000 
15,205,000 
95,597,000 
132,967,000 
37,138,000 


59,052,000 
119,664,000 
37,834,000 
192,532,000 
5,009,000 


19,585,000 
227,927,000 
112,208,000 
11,084,000 
7,096,000 


352,659,000 
19,943,000 
6,740,000 
7.125,000 
17,270,000 


12,621,000 

6,523,000 
47 828,000 
79,153,000 
14,667,000 


13,755,000 
15,099,000 


16,515,000 

5,649,000 
23,474,000 
39,019,000 


Legal Net 
Deposits 
Average 

1918 


$36,660,000 
45,465,000 
18,700,000 
164,095,000 
31,459,000 


563,843,000 
64.453,000 
14,264,000 

2,112,000 
99,907,000 


268.941,000 
11,908,000 
75,011,000 

145,484,000 
30.151,C00 


22,325,000 
103,017,000 
29,330,000 
156.144,000 
3,143,000 


16,021,000 
171,306,000 
98.564,000 
9,517,000 
5,061,000 


274,922,000 
18.790,000 
5,583,000 
6,039,000 
15,624,000 


9.983,000 
6,355,000 
47,670,000 
65,299,000 
11,388,000 


12,044,000 
10,531,000 


14,379,000 

3.928,000 
19,745,000 
26,960,000 


Legal Net 
Deposits 
Average 

1919 


$34,006,000 
55,116,000 
22,828,000 
149,567,000 
29,289,000 


595,288,000 
65,614,000 
14,581,000 

2,987,000 
93,265,000 


271,303,000 
14,754,000 
94,012,000 

124,022,000 
31,933,000 


23,146,000 
125,952,000 
25,516,000 
154,977,000 
4,894,000 


15,837,000 
150,482,000 
114,687,000 

10,971,000 

5,400,000 


272,280,000 
18,717,000 
6,659,000 
7,167,000 
16,311,000 


11,161,000 

7,140,000 
43,194,000 
60,054,000 
13,437,000 


14,049,000 
10,821,000 


16,278,000 

5,303,000 
25,063,000 
39,048,000 





